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SYMPOSIUM ON EX CORDE ECCLESIAE 
Introduction 
John H. Robinson 


Out of the Heartburn of the Church 
James T. Burtchaell, C.S.C. 


This article sketches the political context from which Ex Corde 
Ecclesiae emerged, then it describes its most controversial 
provisions and the reaction to them in American Catholic 
academia. It then takes up the draft implementing norms that 
are currently under discussion and offers a resolution to the 
issues that appear to divide the academics and the hierarchy. 
In doing this the article reviews the shift in the Supreme 
Court’s Establishment clause jurisprudence that has taken 
place in recent years and makes practicable suggestions 
regarding how Catholic colleges and universities could become 
accountable to the hierarchy while maintaining their 
appropriate autonomy. 





Toward Diverse Diversity: 
The Legal Legitimacy of 
Ex Corde Ecclesiae 


James D. Gordon III 
W. Cole Durham, Jr. 


The authors explore issues raised by Ex Corde Ecclesiae from 
their perspective at Brigham Young University, a university 
owned by the Church of Jesus Christ of Latter-day Saints (the 
“Mormons”). The authors detail various ways in which the 
linkage between BYU and the LDS Church is even closer than 
that contemplated by Ex Corde Ecclesiae. They review 
pertinent religious exemptions to laws governing employment 
discrimination, typical contract issues, academic freedom 
questions, and issues of accreditation, and conclude that the 
implementation of Ex Corde Ecclesiae would not raise 
significant legal problems. 


The American Civil Corporation, the “Incorporation 
Movement” and the Canon Law of the Catholic Church 
William W. Bassett 


After sketching the papal suppression of modernist thought 
early in this century, the author examines the legal implications 
of the incorporation movement of the late sixties and early 





seventies. In that movement, Catholic colleges and universities 
distanced themselves structurally from their founding religious 
communities by incorporating under boards of trustees on 
which lay persons played a substantial role. A contemporary 
analysis of this movement ascribed to it an epochal significance 
as a matter of both civil and canon law. In this article, the 
author contests that analysis, arguing that these restructured 
entities remained Catholic for both civil- and cannon-law 
purposes, and, in particular, that the incorporation movement 
had no effect upon the inclusion of American Catholic higher 
education in the general provisions of canon law. For that 
reason, the author concludes, Ex Corde Ecclesiae and its 
implementing norms are surely applicable to American 
Catholic colleges and universities. The debate, he argues, 
should focus instead on whether or not it is prudent at this time 
in the history of those institutions for them to be subjected to 
the sort of episcopal oversight envisioned in the current draft 
norms. 


Giving Legal Life to the Ex Corde Ecclesiae Norms: Corporate 
Strategies and Practical Difficulties 


Nicholas P. Cafardi 


This article addresses one basic issue: Assuming that the draft 
norms on “Ex Corde Ecclesiae” are adopted by the bishops, 
what legal steps will Catholic colleges and universities need to 
take in order to implement them and what if any legal 


difficulties will this implementation create? The author finds 
that an initial hurdle in the implementation of the norms will be 
the willingness of sponsoring religious institutes and the boards 
of directors of Catholic colleges and universities to do so. 
Without their cooperation, the bishops have no internal power 
in these corporations to accomplish this implementation. The 
legal steps required by the norms, which are enumerated in the 
article, are neither that many nor that involved, once a decision 
has been made by the proper corporate authority to move 
forward. Despite predictions to the contrary, the author sees 
no serious difficulty with either federal civil rights laws, federal 
aid statutes or independent accrediting association 
requirements in the implementation of the norms. Nonetheless, 
the author states, the legitimate concerns of the academy in the 
implementation of the norms should be taken into account in 
the bishop’s final action on the draft norms. 





“What We Have Here Is a Failure to Communicate”: 
The Mind of the Legislator in Ex Corde Ecclesiae 
D.R. Whitt, O.P. 769 


In this article the author first sets Ex Corde Ecclesiae in the 
context of the Second Vatican Council of 1962-65 and of the 
revision of the Code of Canon Law of 1983. He then sets the 
norms articulated in it in the context of the vision of a Catholic 
university that is developed in Part I of the document. 
According to that vision, Catholic universities, because of their 
religious commitments, are ideally suited to raise moral and 
spiritual questions about the scientific and technological 
accomplishments of the current era. In a Catholic university 
animated by this vision, the tension between institutional 
autonomy and academic freedom, on the one hand, and the 
requirement of episcopal recognition, on the other, will, the 
author argues, be in princple resolvable. He then addresses the 
role of theology in the intellectual life of a Catholic university, 
focusing in particular, on the admonition found in Ex Corde 
Ecclesiae that Catholic theologians should be aware that they 
fulfill a mandate from the Church. He concludes that the 
mandate in question here need not be problematic for 
American Catholic colleges and universities. 





Tales of Two Cities: Canon Law and Constitutional Law at the 
Crossroads 


Edward M. Gaffney, Jr. 


In this article Professor Gaffney explores six cases in which the 
Court addressed the permissibility of aid to higher education 
under the federal constitution: Tilton, Hunt, Roemer, Blanton, 
Smith, and Witters. He concludes that none of these cases 
entails loss of financial aid for forging a clearer relationship 
between Catholic universities and the church. 

Some state courts construe their state constitutions to allow 
aid to flow to a broad beneficiary class that includes students 
attending religious schools. Others do not. In neither instance is 
it likely that the interpretation of state constitutions will shift 
because of Ex Corde Ecclesiae. 

It is highly unlikely that the Internal Revenue Service or 
state taxing authorities would revoke the tax-exempt status of 
Catholic universities on this ground, or that federal courts 
would allow plaintiffs standing to seek a court order enjoining 
the IRS or the Secretary of the Treasury to revoke the exempt 
status of these institutions on this ground. 


Ex Corde Ecclesiae and Mission-Centered Hiring in Roman 
Catholic Colleges and Universities: To Boldly Go Where We 
Have Gone Before 


Robert J. Araujo, S.J. 


In this essay, the author examines the impact of Federal civil 
rights legislation on the ability of Catholic colleges and 
universities to engage in mission centered employment which 





focuses on employment practices that take account of the 
commitment of the candidate or employee to contribute to the 
complete mission of the school. The author contends that 
Catholic schools engaged in mission centered employment 
would not be in violation of title VII of the Civil Rights Act of 
1964 that precludes discrimination on the basis of race, color, 
religion, sex, or national origin. Moreover, the author 
demonstrates that it was the intent and purpose of Congress to 
enable religiously affiliated schools to take account of a 
candidate or employee’s contribution to the school’s mission in 
its employment practices. 


ARTICLE 


IRS Intermediate Sanctions: How They Will Impact Colleges 
and Universities 
Milton Cerny 
Catherine E. Livingston 


Colleges and universities are generally subject to the new 
penalty excise taxes, often called “intermediate sanctions,” 
imposed under the Internal Revenue Code section 501(c)(3) 
charitable and educational organizations. With the publication 
of proposed regulations, colleges and universities now have 
significantly more information about how the government 
intends to apply the taxes. This article explains the law and the 
proposed regulations with specific attention to how the rules 
apply to colleges and universities and how these institutions can 
best protect themselves from triggering liability for the taxes. 
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Review of Alan Charles Kors’ and Harvey A. Silverglate’s 
The Shadow University 


Jonathan R. Alger 


Review of Annette Kolodny’s 


Failing the Future: A Dean Looks at Higher Education in the 
Twenty-First Century 


Ronald L. Johnstone 








A SYMPOSIUM ON THE IMPLEMENTATION 
OF Ey CORDE ECCLESIAE: 
INTRODUCTION 


JOHN H. ROBINSON 


The seven articles that follow this introduction offer our readers several 
different interpretations of the legal consequences for American Catholic 
colleges and universities of a particular manner of implementing Ex Corde 
Ecclesiae, the papal constitution on Catholic higher education. At first 
glance, articles on Ex Corde and its implementation might appear to be rele- 
vant to the professional work of a distinct minority of the regular readers of 
this Journal, but to be of no relevance to the work of the vast majority of 
them. On reflection, however, that turns out not to be the case. Some of 
those readers, to be sure, will have a significantly greater stake than others in 
the Ex Corde debate, but for any attorney or scholar who cares about the law 
of higher education, the Ex Corde debate should prove to be intrinsically 
interesting if only because it raises questions about American constitutional 
and statutory law — state and federal — that go to the very heart of our legal 
order. The debate also raises questions about the structure and functioning 
of colleges and universities that need to be addressed in academic settings of 
all sorts. In these introductory paragraphs, I will attempt to bring outsiders 
to the Ex Corde debate up to speed, without, I hope, seriously misrepresent- 
ing the position of any of the major participants in the debate. Complete 
objectivity will surely elude me, however; so caveat lector. 

Christianity has never known quite what to do about intellectual elites, 
and those elites have never known quite what to do about Christianity. Jesus 
railed against the elites of his day, and at least some of them had a hand in his 
undoing.' Paul tried and failed to win over the intellectuals of Athens, and 
they appear to have ridiculed his belief in the resurrection of Jesus.? Paul 
then expressed a decided preference for simple folk,* but he also developed a 
christology and soteriology of surpassing subtlety. Some early Christians 
found adumbrations of the Gospel message in Greek philosophy and in Latin 
literature,°others rejected pagan culture root and branch.° The pagan writers 
who coexisted with the early Christians displayed either a staggering misun- 
derstanding of Christian beliefs or a breath-taking indifference to them. 
Later, much later, universities of western Europe had to make their peace 





See, e.g., Luke 11:37-53; 19:47. 

See Acts 17:19-34. 

See 1 Corinthians 1:26-28; 2:1-8. 

See, e.g., Romans 1:16 to 11:32; Galatians 2:16 to 5:26. 

See, e.g., CLEMENT OF ALEXANDRIA, STROMATEIS VI, 8, in 9 PATROLOGIAE CuR- 
SUS CoMPLETUs, SERIES GRAECA 283 (I.P. Migne ed. 1890). 

6. See, e.g., JEROME, LETTER 22, § 30, in 33 ANCIENT CHRISTIAN WRITERS: THE 

WoRKS OF THE FATHERS IN TRANSLATION 165-66 (Johannes Quasten and Walter Burg- 
hardt, S.J., eds. 1963). 
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with kings and bishops as they struggled for some measure of independence 
from both royal and episcopal domination,’ and the Church took centuries to 
come to terms with the scientific revolution of the sixteenth and seventeenth 
centuries. In America, higher education began as an intrinsically religious 
phenomenon, but it has undergone a profound secularization over the course 
of the past two hundred years.® 

Against this crudely sketched background, consider Catholic higher edu- 
cation in America. Right from the start of the great influx of Irish Catholics 
in the 1840s, American Catholics have been caught up in a tension between 
separatists and assimilationist tendencies. One expression of the separatist 
tendency was the Catholic commitment to an educational system of its own, 
and one expression of the assimilationist tendency was the gradual entry of 
educated Catholics into the political, professional, and managerial elites of 
American society. A separatist educational system that turned proletarian 
children into bourgeois careerists is something of a paradox, but it is also a 
fair description of American Catholic education from its earliest days until 
the end of World War II. 

When we sharpen our focus and ask about the intellectual content of 
American Catholic higher education as it took shape in the late nineteenth 
and early twentieth centuries, things become much murkier. Two compo- 
nents of an answer to that question do, however, offer themselves for consid- 
eration. First, one could find among Catholic colleges and universities from, 
say, 1920 until, say, 1960 a more or less self-conscious commitment to a co- 
herent philosophy of education in which thomistic philosophical and theolog- 
ical positions informed both the curriculum and the world-view that the 
beneficiaries of that education were expected to embrace.’ There is room for 
substantial debate both about the quality of the thomism that these institu- 
tions espoused and the adequacy of thomism as an intellectual resource for 
dealing with the intellectual challenges presented by the modern world, but 
that there was a commitment to a thomistic education, especially at the dozen 
or so elite Catholic Universities of those days, is, I think, beyond question. 
It’s also, I believe, beyond question that American Catholic higher education 
circa 1960 or ’65 was a distinctly second rate affair. When compared either to 
the state universities or to the better non-sectarian private institutions, Cath- 
olic colleges and universities were woefully underfunded and their faculty 
members were shamefully overworked and distressingly undereducated. 
Those institutions tended to be ethnic enclaves, somewhat unresponsive to 





7. See HAsTINGs RASHDALL THE UNIVERSITIES OF EUROPE IN THE MIDDLE AGEs, 
(F.M. Powicke & A.B. Emden eds. 1936). 

8. See, e.g., Mark D. McGarvie, Creating Roles for Religion and Philanthropy in a 
Secular Nation: The Dartmouth College Case and the Design of Civil Society in the Early 
Republic, 25 J.C.U.L. 527 (1999). 

9. See PHiL1p GLEASON, CONTENDING WITH MODERNITY: CATHOLIC HIGER Epuca- 
TION IN THE TWENTIETH CENTURY (1995). 
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the racial and sexual revolutions of the day, and they made a distressingly 
slight contribution to the intellectual debates of that time.!° 

What happened next is hard to explain, and harder to evaluate. In 1958 
Angelo Roncalli, a Bergamese priest who had risen to the patriarchate of 
Venice, became Pope John XXIII. As pope, he initiated a massive up-dating 
of Catholic life, writing brilliant encyclicals and summoning the Second Vati- 
can Council, which proved to be, for Catholics, the most significant ecclesial 
event since the Council of Trent in the sixteenth century. His papacy, and the 
Council that he summoned, had an electrifying effect on American Catholi- 
cism, conspiring with the progressive embourgeoisement of its third and 
fourth generation to break down walls of suspicion and separation between 
them and their Protestant neighbors and to accelerate their entry into the 
American middle class. The election of a Catholic President in 1960 fed this 
sense of inclusion, as did the wide-spread Catholic endorsement of the vigor- 
ous anti-communism that characterized American foreign policy in the pre- 
Vietnam War years. 

Meanwhile a cadre of visionary Catholic university presidents had set out 
to remedy the second class status of their institutions. Suddenly half a dozen 
Catholic universities began to achieve the prominence as academic centers 
that had once been theirs only as football or basketball venues. They began 
to hire from the very best Ph.D. programs, to tap into the mother lode of 
federal money, to attract substantial philanthropic support, and to become 
objects of their increasingly affluent graduates’ charitable beneficence. The 
highly structured, philosophically rationalized, curricula of the 1950s gave 
way to curricula (and to syllabi) that were not terribly distinguishable from 
the curricula and syllabi of non-catholic institutions, and both faculty and 
students became increasingly resistant to clerical control of the curricular and 
extra-curricular aspects of collegiate life. Fewer and fewer young men and 
women decided to become priests or nuns, many priests and nuns left reli- 
gious life, the administration of Catholic colleges and universities was la- 
icized, and folks began to ask, “What does it mean for us to say that we are a 
Catholic institution?” In due course, George Marsden’s book, The Soul of 
the American University, would lead some to believe that only a herculean 
effort could save Catholic universities from the secularization that had be- 
fallen the elite protestant universities of a century ago. 

As all this was happening on campus, a tug-of-war was going on between 
Catholic university presidents and a series of high-level officials in the Vati- 
can. The presidents, for the most part, were anxious to assert the autonomy 
of their institutions vis-a-vis the Catholic hierarchy, and the hierarchy was 
equally anxious to assert the continued existence of a meaningful nexus be- 
tween those heavily declericalized institutions and Church authorities. The 
presidents spoke most clearly in the Land O’ Lakes statement of 1967. In 
that statement they famously said, “To perform its teaching and research 
functions effectively the Catholic university must have a true autonomy and 
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academic freedom in the face of authority of whatever kind, lay or clerical, 
external to the academic community itself.”'' The hierarchial response to 
this assertion of autonomy took time to develop. When a later document 
entitled “The Catholic University in the Modern World” insisted upon a 
Land O’Lakes-like autonomy for the Theology Departments of Catholic uni- 
versities, a Vatican official responded somewhat critically,'? but no one made 
any great effort to win the tug-of-war until after the election of Karol Wojtyla 
as Pope John Paul II in 1978. A philosopher who once had taught at the 
Catholic University of Lublin in Poland, John Paul II took a keen interest in 
maintaining the catholicity of Catholic universities generally, and particularly 
the catholicity of American Catholic universities. He oversaw the revision of 
the Code of Canon Law, which in its current form explicitly spells out what it 
takes for a university to count as Catholic,!* and he initiated the extensive 
consultative process that led up to the promulgation of Ex Corde Ecclesiae in 
1990.'4 Ex Corde is an apostolic constitution that both celebrates the Catho- 
lic university in its “free search for the whole truth about nature, man and 
God,”'> and sets out several “general norms” that are applicable to all Catho- 
lic colleges and universities throughout the world. In promulgating Ex 
Corde, the Pope realized that before those general norms could become ef- 
fective they would have to be adapted to the particular circumstances in 
which Catholic universities find themselves in the different parts of the world. 
While the current American debate is focused upon the “particular norms” 
by means of which the Catholic bishops of America hope to make the general 
norms articulated in Ex Corde applicable to American colleges and universi- 
ties, the contents of the Pope’s general norms deserve at least a moment’s 
attention in these introductory paragraphs. 


The first substantive norm in Ex Corde requires of every Catholic univer- 
sity that it have some sort of link to the hierarchial church, that it make its 
Catholic identity known in some formal way, and that it “provide means 
which will guarantee the expression and the preservation” of its identity.'° 
The same general norm insists that “Catholic teaching and discipline are to 
influence all university activities”!” and that “a Catholic university possesses 
the autonomy necessary to develop its distinctive identity and pursue its 
proper mission.”'® Just how this tension between a mandatory linkage to an 
external authority and respect for institutional autonomy is to be resolved, 
the general norms do not say. What they do say is that “The responsibility 
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for maintaining and strengthening the Catholic identity of the university rests 
primarily with the university itself,”!? and that this responsibility “calls for 
the recruitment of adequate university personnel, especially teachers and ad- 
ministrators, who are both willing and able to promote that identity.”2° This 
means that “all Catholic teachers are to be faithful to, and all other teachers 
are to respect, Catholic doctrine and morals in their research and teaching.”?! 
This has particular relevance for Catholic theologians, who “are to be faithful 
to the magisterium of the church as the authentic interpreter of sacred Scrip- 
ture and sacred tradition.””? While the general norms anticipate the presence 
on the faculty of a Catholic university of non-Catholic teachers and adminis- 
trators, and while those norms insist that their freedom of conscience, like 
that of Catholic teachers and administrators, “is to be fully respected,”> the 
norms prescribe that “the number of non-Catholic teachers should not be 
allowed to constitute the majority within the institution, which is and must 
remain Catholic.”*4 


Returning to the crucial linkage issue, the general norms require of every 
Catholic university that it “maintain communion with the universal church 
and the Holy See”? and that it maintain “close communion”?° with the local 
church and with the local bishop, who is enjoined to promote the welfare of 
the university, ever conscious of his “right and duty to watch over the preser- 
vation and strengthening of . . . [its] Catholic character.”?”? Another general 
norm stresses the need for an effective pastoral ministry on Catholic cam- 
puses, with a view towards “the integration of human and professional educa- 
tion with religious values in the light of Catholic doctrine, in order to unite 
intellectual learning with the religious dimensions of life.”?* Still another 
norm requires Catholic universities to cooperate with each other and with 
secular universities, with governmental agencies and with international orga- 
nizations “in order better to confront the complex problems facing modern 
society and in order to strengthen the Catholic identity” of the institution in 
question.”? 


What emerges from a reading of these general norms, as from a reading of 
the Pope’s account of the identity and mission of a Catholic university that 
precedes the norms in Ex Corde, is a sense that they were composed by 
someone whose life-experience had left him supremely confident that any 
conflict between the teachings of his faith and the deliverances of serious and 
sustained intellectual inquiry is wholly illusory, that reason is the ally of faith 





19. Jd. Part Il, Art. 4, § 1. 


20. Id. 
21. Jd. Part Il, Art, 4, § 3. 
22. Id. 


23. Id. Part II, Art. 2, § 4. 

24. Id. Part II, Art. 4, § 4. 

25. Id. Part II, Art. 5, § 1. 

26. Id. 

27. Id. Part Il, Art. 5, § 2. 

28. Jd. Part II, Art. 6, § 1. 

29. Id. Part II, Art. 7, §§ 1 & 2. 





650 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 25, No. 4 


in the search for truth and meaning and in the battle against falsehood and 
evil, and that both faith and reason will benefit from the “communion” be- 
tween Catholic academic institutions and Catholic hierarchial authorities that 
the general norms require. This is precisely what one would expect from a 
man who had spent his life working against first the Nazi occupation of his 
homeland, then the Communist domination of it. Those struggles convinced 
him that evil is all too real, that it is at war with both reason and faith, and 
that institutional unity is crucial to success in the battle against evil. How 
smoothly a modus operandi issuing from that world-view can be translated to 
the American scene today is one of the issues posed by the current effort on 
the part of the American bishops to apply the general norms articulated in 
Ex Corde to American colleges and universities. 

The history of the effort to apply Ex Corde to American institutions con- 
sists so far of two chapters; a third will be written later this year. The first of 
the two extant chapters covers the years from 1991 to early 1997. During 
those years, the American bishops, after extensive consultation with the pres- 
idents of American Catholic colleges and universities, came up with a set of 
particular norms that recommended themselves to almost all of the Ameri- 
can bishops, but not to crucial officials in the Vatican.2° What made them 
attractive to the Americans and unacceptable to the authorities in Rome was 
that they were long on consultation and best efforts and short on institutional 
accountability to the hierarchy for the success, or not, of those efforts. In any 
case, they were scrapped. The second chapter covers late 1997 and 1998. 
During those years, a second effort was made to produce particular norms 
that would be acceptable to the bishops, the presidents, and the Vatican. A 
draft of those norms was circulated among the bishops in October of 1998, 
and provisionally endorsed by them in November of that year. These draft 
norms provide both the specificity and the accountability structures that the 
earlier proposed norms had lacked. They also have produced a veritable cas- 
cade of critical comments from within academia and from the press. While 
these norms are still in draft form, and while they may well undergo signifi- 
cant revisions before they are submitted to the Vatican, some attention 
should be given to their most basic features so that the current controversy 
may be better understood. 

The draft particular norms begin with a commitment to institutional au- 
tonomy for Catholic universities and to academic freedom for professors at 
those universities, going so far as to impose upon local bishops “the duty to 
recognize and promote the rightful . . . academic freedom of professors in 
Catholic universities in their search for truth.”*! The draft norms also require 
each Catholic university officially to affirm its commitment to fidelity to the 
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teachings of the Catholic Church, a commitment that appears to involve all of 
the Catholics teaching at the university, especially the theologians.*? The 
norms express a clear preference for boards of trustees being predominantly 
Catholic, and they envisage the board’s playing an active role in the imple- 
mentation of Ex Corde.*> They require the president of the university to be 
“a faithful Catholic,”** at least in the ordinary case, and they require the 
president, if Catholic, to make a profession of faith and to take an oath of 
fidelity upon taking office.*> With regard to the faculty, Catholic universities 
are urged to “recruit and appoint faithful Catholics as professors so that, as 
much as possible, those committed to the witness of the faith will constitute a 
majority of the faculty.”° All professors, Catholic or not, “are expected to 
exhibit not only academic competence by integrity of doctrine and good char- 
acter.”°’ That norm applies with particular force to theologians, as does the 
norm that requires Catholic theologians “to have a mandate granted by com- 
petent ecclesiastical authority,”** as required by the Code of Canon Law.*? 
While “mandate” is a technical term in Canon law, the norms explain that it 
is “an acknowledgment by Church authority that a Catholic professor of a 
theological discipline teaches with the full communion of the Catholic 
Church.”4° With respect to students, the draft norms provide fundamentally 
that they have a right to receive a genuinely Catholic education when they 
attend a Catholic university.*! As innocuous as that may sound, it may safely 
be said that a principal objective of all the preceding norms, as of Ex Corde 
itself, is to make sure that the education offered-at Catholic colleges and 
universities is a genuinely Catholic one. 

By early 1999, public response to these draft norms were beginning to ap- 
pear. Fathers Monan and Malloy, of Boston College and Notre Dame re- 
spectively, published an article critical of the draft norms in America, an 
influential weekly magazine published by the Jesuits,4? and several newspa- 
pers also carried stories on the norms.** Some of those stories suggested that 
one way or another the sky would fall if the draft norms were in fact adopted: 
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governmental aid would dry up, accreditation would be jeopardized, credibil- 
ity would be lost, and litigation would ensue. Falling skies can create real 
problems, not least for the lawyers who represent the institutions on whom 
the sky is falling. For that reason, the editors of this Journal were responsive 
to Professor John Garvey’s suggestion that we collaborate with him on deter- 
mining the probable legal consequences that would follow upon the adoption 
of norms for implementing Ex Corde that resemble the draft norms now in 
circulation. Professor Garvey solicited the views of several experts in the 
field of church-state relations, and on April twenty-fourth of this year several 
of those scholars met at the Notre Dame Law School to discuss Ex Corde and 
its implementation. Each of those scholars has edited his manuscript to take 
account of what he learned from those discussions, and we have subjected 
their manuscripts to our own edit. 


It would be wrong to say that the seven articles that follow this introduc- 
tion represent every point on the spectrum of responses to Ex Corde. None 
of our authors believe that the implementation of Ex Corde along lines 
roughly congruent with those sketched in the Bishops’ current draft norms 
would produce a legal crisis for the affected institutions, and most of our 
authors seem to think that requiring Catholic universities to be meaningfully 
accountable to the Church’s hierarchy is a good idea; for some of them, in 
fact, accountability of that sort appears to be necessary to the continued 
existence of those institutions as genuinely Catholic. While some of our au- 
thors have grave doubts about the wisdom of requiring Catholic colleges and 
universities to be accountable to the local bishop, and even graver doubts 
about requiring Catholic theologians to have a mandate from the local 
bishop, none expects the sky to fall if norms like the current draft norms are 
finally adopted; none, that is to say, expects governmental funding to be ter- 
minated, accreditation to be endangered, or Title VII-based litigation to be 
the inevitable consequence to the adoption of norms of that sort. Readers 
should be aware, however, that other experts may well view the legal conse- 
quences of the implementation of Ex Corde more grimly than do our au- 
thors.“4 Readers should also beware that what one thinks about the legal 
implications of the implementation of Ex Corde is almost sure to be colored 
by what one thinks about the need for institutional accountability to the hier- 
archial Church. People for whom the secularization of higher education has 
been, on balance, more costly than beneficial are likely both to endorse a 
demanding implementation of Ex Corde and to minimize the legal risks inci- 
dent to that implementation. People for whom the liberation of academic life 
from clerical domination represents a signal achievement of the modern era 
are likely both to favor a relatively lax implementation of Ex Corde and to 
exaggerate the legal risks incident to that implementation. We hope that in 
the articles that follow this introduction, we have given both sorts of people, 
as well as those who belong to neither of those camps, some food for thought. 
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OUT OF THE HEARTBURN OF 
THE CHURCH 


JAMES T. BURTCHAELL, C.S.C.* 


Catholic colleges and universities in this country have been engaged in a 
stressful struggle, for fifty years, over their calling to be both academically 
authentic and religiously faithful. One might imagine that the academics 
were caught in a struggle between the pope and bishops and religious orders 
on the one hand, and the thrones and dominations of the civic and academic 
worlds on the other; however, that is not so. The chief protagonists have 
been insiders: the presidents themselves. On the side of the church, the Holy 
See has taken an active part that the bishops have shown little and late relish 
to share, and have been drawn in with no obvious zest. U.S. educators have 
observed our wrangling as reported in the media, but have not become in- 
volved. The federal government, especially as it became a major source of 
funds for higher education over the past forty years, used this power to claim 
eminent domain and make campuses a showcase of compensatory discrimi- 
nation policy, and has almost unintentionally provided the presidents with 
their greatest threat, and their greatest excuse. 

The drama began unobtrusively just fifty years ago in 1949, when the Vati- 
can created an International Association (later, Federation) of Catholic Uni- 
versities (JFCU), but invited only those chartered and overseen by the Holy 
See itself. Since more than half of the institutional activity in Catholic higher 
education was concentrated in the United States, where there was only one 
“pontifical” university, the Catholic University of America,' the few IFCU 
educators available to gather through the 1950s were about as numerous as 
registered black voters in Mobile. When they wanted to bring in all the 
civilly chartered Catholic institutions of higher education, Giuseppe Cardinal — 
Pizzardo (whose education had not gone all that high), the prefect of the 
Congregation of Seminaries and Universities, agreed on the condition that 
his office would first have to verify their Catholic credentials, and insisted 
that in any case every university that claimed to be Catholic was already ipso 
facto subject to the jurisdiction of his office. To force the issue he insisted on 
vetting all candidates for honorary degrees. The Association’s member presi- 
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dents then put Pizzardo on the spot by electing Notre Dame’s Fr. Theodore 
Hesburgh, C.S.C., as their president. The cardinal refused to ratify the elec- 
tion, but by then there were mighty forces at work. Cardinals Spellman of 
New York and Cicognani, the papal secretary of state, were both asked by 
the American educators to explain to their colleague how differently matters 
stood between church and state in the U.S. They explained to Pizzardo that 
since St. Louis University (which had just then irritated him by awarding an 
honorary degree to theologian Hans Kiing) was chartered civilly by the State 
of Missouri, the acts of its trustees were civil acts, and it would be very pro- 
vocative for the church to claim that civil acts required ecclesial endorse- 
ment. A wiser man might have seen through the bluff, but Pizzardo was — as 
Paul would have said — less wise, and he relented. 

That was in 1965, sixteen slow years after Rome had created the Federa- 
tion. It was duly enlarged and all the American presidents — who were not 
entirely sure why they wanted to be in the Federation — found that they 
belonged. 


FREE OF THE CHURCH, TO DRAW FUNDS FROM THE STATE 


The dominant force in American Catholic higher education was the array 
of universities and colleges run by the Society of Jesus. The twenty-eight 
Jesuit presidents, however, found the mid-sixties to be a bleak season indeed. 
The Society itself was shrinking abruptly — departures were up and vocations 
were down. The mood of the bright young men in training had turned anti- 
intellectual — now they wanted to struggle for social justice in the barrio, not 
spend their lives getting advanced degrees. The hefty sequence of philosoph- 
ical courses which had been the signature item in the Jesuit college curricu- 
lum was put very much on the defensive. Their provincial superiors had kept 
the Jesuit presidents on a tight leash, and now they were impatient to have a 
free hand. The last negative factor was one the Jesuits shared with all other 
Catholic educators — after the passage of the National Defense Education 
Act, federal and then state governments began to subsidize independent 
higher education, but the “separation of church and state” was being invoked 
to block funding for church-related institutions just when a financial down- 
turn had made them desperate for aid. This last threat was embodied in two 
momentous lawsuits, known as the Maryland Case and the Connecticut Case, 
which will claim our attention later. 

The Jesuit provincials used to set education policy as a group, and they 
kept the presidents under surveillance by their national educational secre- 
tary. The presidents, after long maneuvering, managed to eliminate the sec- 
retary, form their own policy round-table, and shut out the provincials. In 
the late 1960s, however, they were overwhelmed by an economic lurch that 
brought their three flagship campuses (Georgetown, Fordham, and Boston 
College) to the brink of bankruptcy and threatened to draw them all down. 
The urgent possibility of government subsidy seemed to be blocked, as the 


course of national litigation was then suggesting, by their being “pervasively 
sectarian.” 
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By this time, Catholic presidents were joining them in their concern and 
their strategizing. And most of their lawyers were telling them they needed 
to change their legal status, withdraw themselves from the authority of their 
religious orders, and get Christ off the walls and the official publications and 
the syllabi. The presidents rose patriotically to the occasion and took for 
their wisdom the “Land O’Lakes Statement” of 1967 that “the Catholic uni- 
versity must have a true autonomy and academic freedom in the face of au- 
thority of whatever kind, lay or clerical, external to the academic community 
itself.”* The clerics and members of religious orders were assuring their pro- 
spective governmental benefactors that they now regarded their bishops and 
religious superiors as “outsiders” to the work of Catholic education. The 
civil authorities, of course, were also “outsiders,” but the presidents were 
thinking how nice it would be to invite them indoors. 

This resolve was immediately put into practice in 1967 when hundreds of 
Catholic college and university presidents began to persuade their sponsoring 
religious orders to let them re-write their charters and confide the property 
and control of their institutions to largely lay trust, ownership, and govern- 
ance (the few diocesan universities generally retained their governance struc- 
tures but admitted more lay members onto their boards). There are two 
aspects of the change that need to be noted. First, the shift was not intended 
to be functionally drastic. Whether governance had lodged effectively with 
religious superiors, as in the case of the Jesuits and many women’s colleges, 
or with the presidents themselves, the expectation was not that it would now 
devolve operatively upon the new lay trustees. The presidents who negoti- 
ated the transfer of power intended that they and their successors would 
emerge, for all practical purposes, as corporations sole. It was never 
imagined that their faculty and then their trustees would find a finesse and a 
clout of their own and claim a functional share in that sovereignty whose 
measure has yet to be taken today. The presidents could never have foreseen 
that their design to free themselves from religious authority and qualify for 
governmental subsidy might doubly fail. 

The two landmark cases, Tilton v. Richardson? and Roemer v. Board of 
Public Works,* were finally adjudicated in 1971 and 1976, respectively, on 
terms which made it clear that ecclesial governance would not, after all, stand 
in the way of federal subsidy to Catholic higher education. But since the 
desperately needed funds had begun to flow, and since neither the displaced 
religious superiors nor the regnant presidents could yet know the longer out- 
come of their deed, no one took the legal encouragement as an occasion to 
revisit the abrupt shift of authority. The presidents became adept at spook- 
ing their constituencies by periodic frights about withdrawal from depen- 
dence on the civic purse, and that fear became their strongest support in a 
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long campaign to refashion their institutions to fit the secular model of the 
academy. It was, one might say, a welcome threat. 


A WORRY THAT WOULD NOT SUBSIDE 


The drama would be more complex than either onlookers or participants 
then appreciated. The fiscal panic which fell upon Catholic educational lead- 
ers in the decade leading up to Roemer coincided with the unsettling and 
angry crescendo of the war in Vietnam. Campus unrest brought down a gen- 
eration of college presidents, including many of the Catholic ones, but their 
successors came into a new security, and eventually affluence, as the money 
for tuition grants and building and research began to flow. The largesse was 
not only civic. American Catholics were coming into a surprising prosperity 
and an equally surprising readiness to memorialize themselves at their alma 
maters. The presidents of the end of the fatter late seventies could hardly 
recall the harried desperation of their predecessors at the end of the lean 
sixties and early seventies. Enrollments burgeoned, endowments plumped, 
faculty/student ratios were improved, and they were now competitively (at 
least in a financial sense) recruiting new teachers from better graduate and 
professional schools. Catholic colleges had always been more urban than 
those of any other church and now they began to sprout profitable credential 
programs to serve the bright young professionals working there. 

There were very few eyes sharp enough then to deconstruct the promo- 
tional literature and notice that “Catholic” had become a _ recessive 
descriptor, which began to be downplayed and then omitted as a reminder of 
bygone narrowness. This practice was never uniform. When the target con- 
stituency was clearly Catholic, as in undergraduate recruitment, parent and 
alumni giving, most large capital gift getting, or presentations to the board, 
the Catholic icons and vocabulary were usually there. But graduate and pro- 
fessional programs and faculty recruitment began to be put forward in the 
motley of Equal Opportunity, and Equal Manners. This bleaching of identity 
became an accelerating process since the newer, brighter, and more alienated 
faculty and administrators, merely by their increasing presence, which was 
increasing in both numbers and proportion, seemed to choke back the tradi- 
tional concern and conversation about the endeavor being authentically and 
articulately Catholic. Catholic concern, except in the context of nostalgia or 
negative comparisons with the past or appropriately targeted public relations, 
was choked in mid-sentence, as it were. 

Some sense of this trend can be seen in “The Catholic University in The 
Modern World,” a manifesto adopted in 1972.5 The IFCU had drafted it as 
an Official policy statement five years earlier; it was the Land O’Lakes State- 
ment writ large. After five years of unresolved internal and external wran- 
gling it was finally adopted, not by the IFCU, where it encountered 
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opposition, but by a Congress of the Catholic Universities of the World, in 
Rome. The document depicts four defining characteristics of a Catholic uni- 
versity: 1) a Christian inspiration of both individuals and community; 2) re- 
flection on human knowledge in the light of the Catholic faith; 3) fidelity to 
the Christian message as it comes from the Church; and 4) commitment to 
the service of the people of God and of the human family. All universities 
that realize these “fundamental conditions,” said the document, are thereby 
Catholic universities. 

Nothing very contentious here. What strikes the reader a quarter-century 
later, though, is the presupposition that this would be effortless. There is, 
indeed, an extensive passage on internal governance which sharpens up as it 
claims “true autonomy and academic freedom” in teaching and research, and 
in the selection of the academics who do the teaching and research. There is 
no hint of concern that the modern world, or even the modern academic 
world, might find Catholic insights unwelcome. There is neither hope nor 
worry that if competent Catholics were to engage in “critical thinking” they 
might become “critical” within their disciplines, or even within the culture. 
Apart from an allowance that “faculty members who belong to the Christian 
and Catholic tradition can bring to their research a further dimension or real- 
ity which often needs to be emphasized,” and that the department of reli- 
gious studies should be “pre-eminent in scholars of the Christian and 
Catholic tradition” (however that be specified ecclesially), there is no con- 
cern expressed that Catholic scholars might be needed for a Catholic univer- 
sity, nor any suggestion that a really Catholic university might prove to be a 
cat among the pigeons. Absent is any hope or claim that the gospel tradition 
would actually yield any intellectual advantage. The document is not terribly 
long, yet it reads like a cup of hot milk before retiring. 

But that was the mood in those days. Three years later, the National 
Catholic Educational Association (NCEA) reported that “all” the Catholic 
colleges and universities were “striving vigorously” to manifest those four 
“defining characteristics,” but cautioned its members that their relationship 
to the church “would best be handled in ways that would not invite court 
challenge.” Church authorities could be counted on for “delicacy,” and were 
aware that “insensitivity” or “interference” on their part might destroy the 
good being done on campus. “An authentic Catholic institution of higher 
learning must be free to be Catholic.”® The clear message was: “Don’t tread 
on me.” The presidents’ coup had aroused some antagonism among the bish- 
ops, but by 1977 many of them had been persuaded that for their universities 
and colleges to survive they had to conform to U.S. practices. That meant 
cooperation between church and campus, but no juridical tie.’ 





6. Position Paper of the CUD/NCEA, Relations of American Catholic Colleges and 
Universities within the Church, in 2 OCCASIONAL PAPERS ON CATHOLIC HIGHER EDucA- 
TION 1 (Apr. 1976). The Bishops and Presidents Committee of the USCC unanimously 
endorsed the statement on June 30, 1977; Archbishop Borders, committee chairman, ac- 
companied the university presidents who took it to Rome. 

7. Msgr. Clemente Faccani, of the Apostolic Delegation in the U.S., to Rev. Thomas 
Kelly, O.P., General Secretary of the National Conference of Catholic Bishops, requesting 
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The 1976 judgment by the U.S. Supreme Court in Roemer resolved doubts 
that remained from Tilton in 1971. Most Catholic colleges and universities 
were now free from the threat of being disqualified for most federal grants. 
The Equal Employment Opportunity Act of 1972° (which amended Title VII 
of the Civil Rights Act of 1964) also made it clear that a college or university 
which authentically identified itself as a “religious educational institution” 
was exempt from the prohibition against discrimination in employment on 
grounds of religion, if it chose to be staffed with its own. Catholic colleges 
and universities, provided they consistently exercised a preference for Catho- 
lic employees, were specifically acknowledged to be within their legal rights.’ 

This should have been an enormous relief, and some legal interpreters 
soon assured the religious colleges and universities that there was no need 
any longer to dissemble about their commitments. The Catholic educators, 
however, did not take this as a signal to correct their course. In 1977, for 
instance, the College and University Department of the NCEA took sharp 
offense when representatives of the bishops’ conference appeared before 
governmental bodies on higher education-related issues. Any implication of 
“church control” would be “destructive of the efforts to maintain the ‘arms 
length’ distance between Church and college/university demanded in Court 
decisions.” When drafts of a new Code of Canon Law prescribed that the 
right to be called a “Catholic University” needed to be authorized by the 
Holy See or a national conference of bishops, and that theology teachers 
should have the prior endorsement of their diocesan bishop, the NCEA re- 
plied that baptism was the only ecclesial prerequisite to offering a Catholic 
education or Catholic theology. “Responsibility for the protection of the 
doctrine and discipline of the Church, which is the concern of the whole com- 
munity of believers, resides individually and collectively in the faculty and 
administration.” Yet there were few groups within the community of believ- 
ers that manifested less eagerness in 1977 to exercise or discipline that pro- 
tective concern than the presidents and faculties of the Catholic colleges and 
universities.'° 





comment on the position paper, April 16, 1977; Msgr. John F. Murphy, executive director 
of the CUD/NCEA, Memorandum to member presidents on the Faccani request, April 16, 
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phy, for the Bishops and Presidents Committee, to Most Rev. Thomas C. Kelly, O.P., Au- 
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fied in 42 U.S.C. § 2000e et seq. 
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In the late 1970s — to be precise, in 1978 — our story takes a turn. We see 
the presidents energized then by two strong motives: to vindicate the eligibil- 
ity of their institutions for their share of the new governmental largesse; and 
to relieve their institutions of the embarrassment of being thought answer- 
able for their Catholic character. The two motives naturally coincided be- 
cause litigation filed in the mid-1960s had seemed to require dissociation 
from church authorities. By the mid-1970s, when the litigation had emerged 
in their favor, the presidential refusal to correct course was a clear signal that 
there had been other, even less expressed, reasons for their coup. 

There were a few dissidents in their number, plus some observers of Cath- 
olic higher education who saw the presidential takeover as fatally devious, 
but their grieving was too strident to get a hearing. Who was prepared to 
believe then that in the two decades when the presidents had assumed virtu- 
ally sole responsibility for their colleges and universities, most of the indices 
of their Catholic character had sharply declined? 


THE TURN OF FORTUNE, AND OF FAITH 


The arrival of Karol Wojtyla as Pope John Paul II in 1978 brought to the 
fore the sort of fellow who could imagine that something was amiss. The 
presidents saw through the decade darkly, as did most of us. But John Paul II 
did not worry about seeing darkly. On his first journey to the United States 
in October of 1979, he met with the bishops a day before he met with the 
Catholic educators and sounded a motif there which served as overture to the 
next day, if not to his pontificate. After courteously reviewing with praise the 
many accomplishments of the church in this country he began to speak of the 
“ministry of truth:” 


Brothers in Christ: As we proclaim the truth in love, it is not possible 
for us to avoid all criticism; nor is it possible to please everyone. But it 
is possible to work for the real benefit of everyone. And so we are 
humbly convinced that God is with us in our ministry of truth, and that 
he “did not give us a spirit of timidity but a spirit of power and love and 
self-control” (2 Tm 1:7). 

One of the greatest rights of the faithful is to receive the word of 
God in its purity and integrity as guaranteed by the magisterium of the 
universal church: the authentic magisterium of the bishops of the Cath- 
olic Church teaching in union with the pope. . . . The Holy Spirit is 
active in enlightening the minds of his faithful with his truth and in in- 
flaming their hearts with his love. But these insights of faith and this 
sensus fidelium are not independent of the magisterium of the church, 
which is an instrument of the same Holy Spirit and is assisted by him."! 


Papal discourse is not normally seeded with passages that stand out, but by 
hindsight one can see that he was enunciating with emphasis the theme he 
would offer the presidents on the following day, “the ministry of truth:” 





11. John Paul II, An Address to the U.S. Bishops, 9 OriciNs 290 (1979-80). 
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This is your identity. This is your vocation. Every university or college 
is qualified by a specific mode of being. Yours is the qualification of 
being Catholic, of affirming God, his revelation and the Catholic 
Church as the guardian and interpreter of that revelation. The term 
“Catholic” will never be a mere label, either added or dropped accord- 
ing to the pressures of various forces.!2 


For a group of men and women whose anxiety to be received as worthy 
peers by an academy that saw no advantage in any such “sectarian” identity, 
this brought heartburn. When he went on to insist that they manifest “with- 
out equivocation” the Catholic nature of their institutions, could he have 
known that for many of them it was equivocation which promised survival? 
He pressed on. “The desire to come to the knowledge of the truth,” he re- 
minded them, was the deepest and noblest aspiration of the human person. 
“Truth and science are not gratuitous conquests, but the result of a surrender 
to objectivity and of the exploration of all aspects of nature and man.” That 
was good. That was what the academy liked to hear, even when it doubted 
the sincerity of Catholics who said it. But the pope was not content that they 
be peers in that academy. He wanted them to think they enjoyed an advan- 
tage: “Because he is bound by the total truth on man, the Christian will, in his 
research and in his teaching, reject any partial vision of human reality, but he 
will let himself be enlightened by his faith in the creation of God and the 
redemption of Christ.” 


A year after the papal visit the bishops published their first-ever pastoral 
letter on Catholic higher education. It was largely appreciative of the educa- 
tors’ perceived need to satisfy the expectations of their secular colleagues. 
Where the pope had spoken of witness to a living and operative Christianity, 
of the “Catholic patrimony,” of how academic excellence is best appreciated 
in the context of the church’s mission of evangelization, and of a Gospel go- 
ing beyond professional competence to impregnate social thought-patterns 
and standards of judgment, by contrast the bishops (not, perhaps, without 
drafting help from the presidents) looked in the opposite direction and spoke 
of Catholic efforts as valuable for pluralism, and of academic freedom for the 
sake of educational quality, and of the need for Catholics to measure up to 
the norms of the wider academic community, and of the institution’s Catholic 
character showing forth in the “values of the Judeo-Christian view of life.”!> 

The bishops expressed their complaisance towards Catholic higher educa- 
tion within their jurisdiction, more so than had their visiting chief a year ear- 
lier. The text could hardly have smiled more had an educator drafted it for 
them. Perilous finances are mentioned, and the faithful are strongly urged to 
provide “generous and long-term support of Catholic institutions,” including 





12. John Paul II, Excellence, Truth and Freedom in the Catholic Universities, 9 Ort- 
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ucation and the Pastoral Mission of the Church, 10 Oricins 378-84 (1980-81); see also 4 
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colleges and universities, now that they were no longer likely to be sustained 
by clerics and religious accepting token compensation. No one, reading this 
tame letter, could have foreseen that in the years to follow the bishops would 
come to be designated as a nuisance by the educators. 


The chief grievance the bishops might have raised in 1980, but did not, was 
the presidents’ resolute unwillingness to recognize that their ability to offer a 
Catholic education required the open and purposeful recruitment of a faculty 
among whom Catholics would predominate and lead, in every way. By 1980, 
their financial welfare was in spate. The larger and older, but severely unwel- 
come question should then have been apparent: Why were Catholic educa- 
tional executives so unable to assert that a discriminating Catholic faith was a 
positive component of academic excellence (not just a complement to it), and 
was a distinctive advantage their institutions meant to cultivate and offer 
within the world of scholarship? The bishops, while pointing out that 
“Catholics who completely share the Catholic vision and heritage of faith 
carry the greatest responsibility to maintain the Catholic character of these 
institutions” and that “the recruitment and retention of committed and com- 
petent Catholic faculty are essential,” were evidently unaware that this had 
become a mental reservation. Presidents would agree to it out loud, but vir- 
tually none of them was treating it as a live-or-die issue for their schools. 


In the years to follow, the primary educational initiative of Rome was in 
the hands of the Congregation for the Doctrine of the Faith, which from time 
to time turned its dissatisfaction on various scholars, and was sometimes 
joined by local bishops doing the same. The notoriety of these disciplinary 
skirmishes, which varied in their rigor, gave the impression that in the pas- 
toral imagination of the hierarchy, irresponsible liberality among theologians 
was the gravest of their concerns for Catholic intellectual life. The roster of 
scholars singled out for criticism remains in current memory (including sev- 
eral from other countries whose causes were taken up over here): Hans 
Kiing, Jacques Pohier, Leonardo Boff, Charles Curran, Daniel Maguire, Gus- 
tavo Guttierez, Richard McBrien, Matthew Fox, Anthony Kosnick, Marcel 
Xhaufflaire, John McNeill. The Vatican’s refusal to approve an honorary de- 
gree from Fribourg’s Faculty of Theology for Archbishop Rembert Weakland 
may also be a case in point. The long-term loss from such episodes was un- 
clear, since there were abiding memories of tall figures who had been under a 
similar shadow awhile in yesteryear: Pierre Teilhard de Chardin, Herbert 
Doms, Karl Rahner, Henri de Lubac, Yves Congar, John Courtney Murray, 
and Edouard Schillebeeckx. In some cases, older and newer, the challenge 
led to private dialogue, which usually mended confidence on either side. 

In retrospect, this singling out of controversial individuals seriously dis- 
tracted from the larger and less noticed regression of the institutional com- 
munities from their Catholic identity. Legal and financial circumstances had 
significantly altered in their favor since they had been invoked two decades 
earlier to justify official dissociation from ecclesial accountability. At the 
time, the dissociation was promised to be only a legal formality, not emanci- 
pation, but it was proving through later events to look like a defection in 
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thought, word, and deed. Indeed, what the presidents had originally in- 
tended as their personal emancipation to govern their campuses free of any 
need to answer to the church for their fidelity, had within one short genera- 
tion seen the faculty and later the trustees begin to emancipate themselves 
from the presidents. As the boards came into their own, the issue of Catholic 
character was hardly more than a public relations issue. For an empowered 
faculty it was largely taken to be a sentimental slogan which, if ever taken 
seriously, would prove odious and embarrassing. They were, in the event, 
spared that odium and embarrassment. 


THE WORRISOME GESTATION OF £.¥ CORDE ECCLESIAE 


In the spring of 1985, a strenuous struggle (although, by Roman reckoning, 
perhaps not so long) began between the Holy See and the Association of 
Catholic Colleges and Universities (ACCU) that continues today. The Con- 
gregation for Catholic Education, then presided over by an American, Cardi- 
nal William Baum, sent out a “Schema” (following several privately 
circulated drafts) for a planned pontifical document on Catholic higher edu- 
cation, inviting suggestions for improvement.'* As Roman documents go, it 
was coherent and thoughtful. It was equally divided into a policy statement 
and regulations. It spoke of the Catholic university as a witness to integral 
truth, by being an intellectual and moral community where the gospel would 
give both inquiry and teaching a fuller resonance. Its denizens would simul- 
taneously meld faith with learning to nourish a culture within the Catholic 
community, and also to poke the secular culture. “Every culture has the right 
to be respected, but at the same time it must be confronted with the Gospel 
of Christ.” The outcome should be a shared wisdom in which “ethics have 
priority over technology, the person has primacy over things, being prevails 
over having and doing, spirit is superior to matter” so that, as the draft put it, 
“intelligence and conscience (predominate) over materialistic processes that 
threaten to annul the value of the person and the meaning of life.”!5 

Thus far the What; after the policy came the How, which was worked out 
in “Norms.” Since an authentically Catholic commitment to higher educa- 
tion is both pastoral and intellectual, the bishops (both in their national con- 
ferences and the local dioceses) should work closely — not as “outsiders” (the 
Land O’Lakes slogan had not been forgotten in Rome) but as pastors bound 
by formal solidarity to those who direct it. Together they would assure that, 
from its statutes to its daily development, the university would be an aca- 
demic community with Catholic personnel and integrity. From president to 
faculty to student body, integrity of doctrine and comportment would have to 
be required in the same way as integrity of research and instruction, if both 
the community and the education are to be functionally Catholic. The Ro- 
man draft manifests a clear awareness that although the leadership needs to 





14. Congregation for Catholic Education, Proposed Schema for a Pontifical Docu- 
ment on Catholic Universities, 15 Or1GINs 706 (1985-86). 
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be Catholic not all the membership need be so for it to be a true and loyal 
Catholic fellowship where each one “shall accept responsibility . . . both for 
the common good and for the Catholic identity.” 

In retrospect, the most obvious affront to the American academic culture 
so dominated by individualist prerogative and ambition would seem to be the 
very presumption of a purposeful academic community that could be loyally 
united in thought, worship, and comportment. The presidents responded to 
that idea with a vehement non placet.'© Sister Alice Gallin, O.S.U., executive 
secretary of the ACCU, stated that Vatican intrusion could only make their 
work more difficult. The Catholic colleges and universities, she insisted, exist 
by virtue of their civil charters, not by virtue of the church. They are answer- 
able for their performance to accrediting associations, not to the church. 
And they are heavily dependent upon government funding, not contributions 
from the church. Indeed, their very existence requires that they be non-sec- 
tarian, which means they make no distinction between Catholics and non- 
Catholics, make no attempt to share their faith with others, and allow no 
intrusion by the church in their decisions, teaching, or religious practice. 
That being said, she went on to assure Rome that all their academic person- 
nel are nevertheless “deeply committed to the Catholic mission of the 
institution.” 

Sister Alice doubted, however, that Rome could ever understand, let 
alone appreciate, something so “peculiarly American” which could never sur- 
vive presumptuous attempts by the pastors of the church to claim some part 
in its destiny. The churchmen’s role should be “to support, to encourage and 
assist the colleges,” while the trustees’ role is to decide what is done. Since 
certain theologians had been the prime interest of most episcopal interven- 
tions, she tartly pointed out that “the university is the home of the theolo- 
gian, not the bishop, and the bishop must respect that fact.” 

“Membership in a church” is insignificant for the faculty in their “commit- 
ment to the goals of the university,” she explained. Any attempt to include 
“something as vague as doctrinal integrity and uprightness of life” in their 
professional undertaking would engender “an atmosphere of mistrust and 
suspicion,” as would attempts by the bishop to assure “orthodoxy” (an uncer- 
tain entity isolated by quotation marks in her text, as in “Catholic” charac- 
ter). The Roman draft “is contrary to the American values of both academic 
freedom and due process” as defined by civil and constitutional law. If pur- 
sued seriously, it would violate both the spirit of Vatican II and the standing 
of the ACCU institutions before American law. 

What strikes the reader first is the tone of the rebuke — it is not often that 
a layperson, albeit a professional academic and a member of a religious or- 
der, tells the Holy See to listen up, with such bravado. For our purposes, 
however, that is less significant than the severity of her misinterpretation. 
The Schema had made no suggestion that any bishop claim or aspire to legal 
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authority over a college or university in virtue of its claim to be Catholic. 
Rome did not require that all parties to this unique sort of intellectual and 
religious community be Catholic, nor that non-Catholics be “proselytized” (a 
prospect frequently deplored by the educators). To the contrary, the Schema 
described a community wherein non-Catholics were welcomed — because 
they wanted to share its purposes, not, as Sister Alice’s rebuke implied, be- 
cause they were protected from such an expectation. 


A most interesting feature of the Roman overture is that, far from being 
an exercise in force majeure, what it proposed was the equivalent of accredi- 
tation. It made no pretense of commanding. What Rome claimed was the 
duty to stipulate what it would take for these colleges and universities to be, 
and to be acknowledged as, efficaciously Catholic. Granted the name and 
claims of the ACCU and their sister universities across the world, it does not 
seem impudent for the Bishop of Rome to say that if they really mean to be 
Catholic, the way to give truth to the claim is through a vital communion with 
the Catholic Church, and that there is no communion if not with and through 
the bishops. Consensual communion, and not enforced control, is what the 
draft was calling for. 


Sister Alice was quickly followed by a small group of presidents who used 
more obliging language to make (and miss) the same points.'? The Schema, 
as they read it, was unacceptable because it would place Catholic colleges 
and universities under the direct jurisdictional control of church authorities. 
The negative effects of that would be almost too numerous to mention, but 


they ventured to list some anyway — loss of academic accreditation, total for- 
feiture of financial support from federal and state governments, and from 
private foundations, submission of all pre-existing contractual obligations to 
the church for approval or disapproval, liability to litigation for discrimina- 
tory employment practices, loss of credibility in the academy, quashing of 
academic freedom... . 


As an academic gambit, the presidents’ intervention was not fruitful, if 
critical attention to their statement were any measure. The Roman draft pro- 
ceeds from the straightforward notion that a university determined to be 
Catholic will have some active relationship with the pastors of the Catholic 
Church. The Catholic bishop would deal with the Catholic university as an 
autonomous entity committed to appropriate academic freedom. Period. 
Nothing is said about jurisdiction, control, or subjection. The only provision 
for specific church action is that Catholic theologians on the faculty be ex- 
pected to include a “mandate” from the bishop along with their other creden- 
tials. The Catholic university simply requires recognition as Catholic, and the 
church’s terms are a great deal simpler than those of its other accrediting 
authorities. The presidents seem to imagine that Rome would reserve the 





17. The Response of fifteen Catholic University Presidents, who had met at the Uni- 
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right to evaluate the orthodoxy of their theologians, but the implication of 
the Schema is that Rome would want an authentically Catholic university to 
possess both the will and the wherewithal to address such challenges itself, 
well before the church is asked to withdraw its credential. 


In effect, if Sister Alice did speak for the presidents as she claimed, their 
position was simple — it meant little or nothing for them to accommodate the 
church, and everything to accommodate the state. The briefer rejection by 
the cadre of presidents stands on the same ground.!® Ever since the earlier 
appeal in 1967 to base the destiny of the 235 Catholic colleges and universi- 
ties solely on their own presidential “Trust me,” Catholics have been testing 
whether any ministry so conceived and so dedicated can long endure. The 
evidence is that it cannot. 


That was in 1986. In 1987, John Paul II came back to this country and 
once more he devoted an address to the Catholic educators.!? As if to begin 
with, “As I was saying,” he went directly to the chief point at issue. The 
Catholic identity of their institutions, he said, “depends upon the explicit pro- 
fession of Catholicity on the part of the university as an institution and also 
upon the personal conviction and sense of mission on the part of its profes- 
sors and administrators.” Far from its being a covert predilection awkward to 
justify in the free market of ideas, faith is the motive that sends them search- 
ing for the truth. Their research and teaching “proceeds from the vision and 
perspective of faith,” and since the search for truth and the search for God 
are so companionable, the teaching office of the church and the Catholic uni- 
versity share a similarly “intimate relationship.” 


The pope will not allow pluralism to be used as an excuse. “The respect 
for persons which pluralism rightly envisions does not justify the view that 
ultimate questions about human life and destiny have no final answers or that 
all beliefs are of equal value, provided that none is asserted as absolutely true 
and normative. Truth,” John Paul said briskly, “is not served in this way.” 
As an obvious riposte to the warning that bishops needed a visa to come into 
the theologians’ domain, he said that it was their responsibility to assure the 
faithful authenticity of what was taught in the church. “In this they need the 
assistance of Catholic theologians, who perform an estimable service to the 
church. But theologians also need the charism entrusted by Christ to the 
bishops and, in the first place, to the bishop of Rome. The fruits of their 
work, in order to enrich the life stream of the ecclesial community, must ulti- 
mately be tested and validated by the magisterium.” 

Far from ever suggesting that the church be given entrée to authorize or 
discipline the faculty or their undertakings, the pope was implying that the 
universities should have the gumption to do so themselves in light of the faith 
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they draw from the church. He concluded his encounter by reminding the 
presidents of their task “of preserving and strengthening” their Catholic 
character, which he defined as an “institutional commitment to the word of 
God as proclaimed by the Catholic Church.” 


When word of a revised draft of the proposed document eventually sped 
across the Atlantic in 1988, the bishops and the presidents naturally won- 
dered how the rebuke from the ACCU had gone down in Rome. John Paul’s 
recent insistence to the presidents that to be Catholic their institutions had to 
be up front about their identity, maintain a faculty who vitally shared the 
faith and communion of the church, and contribute to the pluralism of 
America rather than absorbing it, gave promise of a tough re-write. Not to 
worry. The old working paper had been scrapped and the new one could 
have almost been written by Sister Alice herself. The text had meanwhile 
grown fivefold in length, but the gain was in bulk, not weight.?° 


The draft distintuished several times between Catholic academics, who 
carry the “primary responsibility to accept and foster” institutional fidelity to 
the Catholic Church, and their non-Catholic colleagues who offer “recogni- 
tion” and “respect” and “honor.” There is, however, no express concern that 
the former, who are primarily responsible, should predominate. Prospective 
faculty are to be informed of the distinctive character of the university and 
their responsibilities to it, but evidently their readiness to accept all that is 
not a qualification to be evaluated before appointment. Presidents and trust- 
ees are expected to “promote” the university’s distinctive Catholic identity, 
though not necessarily by sharing it as Catholics. The “competent ecclesiasti- 
cal authority” whose formal approval is needed to acknowledge a university 
as Catholic is the local bishop. Whatever their relationship involves beyond 
formal certification is as spacious or as confined as one wishes to make of 
phrases like “close (personal and pastoral) relationship,” and “mutual assist- 
ance and ongoing dialogue.” 


The new draft’s chief concern about sponsorship seems to be an assurance 
of theological fidelity, on which it dwells rather specifically. It does mention 
the “academic community” of the university, but narrows its functional con- 
cern to specific doctrinal harmony rather than to the deeper intellectual fel- 
lowship, perspective and fidelity which Catholic communion might inspire. It 
is as if Rome had been misled by its own headlines and agenda to believe that 
the major index of degradation in Catholic efforts at higher education was 
the small handful of theologians said to have gone astray. 


But a second tide of alarm soon arose against this second, now thoroughly 
amiable, draft. The lingering requirement, now firmly lodged in the 1983 re- 
vised Code of Canon Law, that those teaching Catholic theology on Catholic 
campuses require recognition from the church, was vilified as an intrusion so 
violative of internal college autonomy that compliant Catholic colleges and 
their students would forfeit all public funding under a First Amendment chal- 
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lenge.?! Critics of the document-in-progress continued to focus on this “man- 
date” as a stubborn Vatican folly that would cost the American church its 
grand establishment of Catholic higher education. 

A year later the Congregation formally invited still further response to its 
draft. A group of ninety educators and thirty-seven bishops from forty coun- 
tries was invited to Rome in April, 1989. A commission of fifteen elected by 
the delegates gathered afterward to work over a third, unpublished draft, 
which was finally passed to the prelates who sat on the Congregation.2?7,_ A 
final draft went to the pope, who worked on it for several months. The ex- 
tensive consultation had been more public and more layered than is usual at 
the Holy See. Since the second draft had in so many of its features bent to 
their wind, one tended to expect that the apostolic constitution, Ex Corde 
Ecclesiae (“From the Heart of the Church”), enacted at last on August 15, 
1990, would have gone far to meet the presidents’ last demands. But in what 
really mattered to them, it did not. 


WHAT THE POPE FINALLY SAID 


The American presidents in particular had been tireless in their warning 
that their institutions were still cadets in the eyes of the more dignified, pace- 
setting universities of our land. The prejudiced notion that Catholic universi- 
ties were more inclined to proselytize on behalf of largely emotive and ethnic 
loyalties than to honor rigorous scholarship was still alive and persuasive, and 
the academy needed a strong signal from Catholics that they were anxious to 
earn the respect of their cultured despisers on the despisers’ terms. Also, the 
financial windfall from federal and state funding, which had brought a salvific 
subsidy upon which the universities’ annual budgets were now becoming de- 
pendent, was being regularly threatened by officials and litigants scouting for 
evidence that the Catholics were talking out of both sides of their mouths, 
and were privately protecting elements of distinctiveness that were not just 
harmless symbols. The presidents had asked Rome for slack, for a smooth 
document that would talk accommodation but count on the presidents to 
carry on earnestly, using that cover to raise up articulate believers unto the 
Lord. 

In the meantime, a Polish hand seems to have picked up the pen. Ex 
Corde Ecclesiae does not speak of the role of the church as a supplicant in a 
pluriform culture. It speaks of the church having much to learn, not from 
membership in the public or academic cultures, but from engaging them, and 
prevailing. Writing in the first person, the pope recalls that his many pilgrim 
journeys 


are for me a lively and promising sign of the fecundity of the Christian 
mind in the heart of every culture. They give me a well-founded hope 
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for a new flowering of a Christian culture in the rich and varied context 
of our changing times, which certainly face serious challenges but which 
also bear so much promise under the action of the Spirit of truth and of 
love.9 


The church’s “way of serving at one and the same time both the dignity of 
man and the good of the church, which has ‘an intimate conviction that truth 
is (its) real ally . . . and that knowledge and reason are sure ministers to 
faith,” is to consecrate itself without reserve to the impartial search for 
truth, with “a clear awareness that by its Catholic character a university is 
made more capable of conducting an impartial search for truth, a search that 
is neither subordinated to nor conditioned by a particular interest of any 
kind.” Since the Catholic university’s search “for certainty and wisdom” is of 
such benefit to everyone, within and without, all Catholics are invited “to 
guard the rights and freedom of these institutions in civil society and to offer 
them economic aid.””4 


At a stroke, the pope sets his theme — Catholics maintain universities out 
of our conviction that our faith is a singular advantage, both of motive and of 
perception, in the impartial search for truth, and that is why we consider 
them “one of the best instruments” offered to an age which is searching for 
certainty and wisdom. We do not enter the search as apprentices; we are 
born (or re-born) to it. 


The document is slim, mostly new, and mostly to the point. John Paul 
presents no definition of the Catholic university; indeed, he adopts verbatim 
the 1972 roster of essential characteristics — Christian inspiration, reflection 
in faith, fidelity to the message of Christ in the church, commitment to serve 
church and world. As a place of research, it is a place of witness. This is 
explicit evidence that the church sees knowledge and the search for knowl- 
edge as intrinsically valuable. 


Through a good part of the text the pope plays a riff on how many ways 
the Church, with its large agenda and repertoire, inveterately uses its univer- 
sities to integrate — faith with reason (“two distinct levels of coming to know 
the one truth”), teaching with research, certainty with puzzlement, humanis- 
tic culture with professional competence, academic proficiency with service 
to the church, academic freedom but “within the confines of truth and the 
common good,” theology to interpret what bishops hand on, academic isola- 
tion promoting peace and political stability, a patrician education accessible 
to the poor and minorities. Integration of this sort would be commonplace in 
a community that is simultaneously and equally intellectual (thus committed 
to the truth), moral (thus committed to the dignity of every human person), 
and ecclesial (thus animated by the Spirit of Christ). 
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John Paul expects some turbulence to result. There is no hiding it — a 
university of this sort will be a medium of evangelization, and to describe it 
he draws in an unusually eloquent theme from Paul VI: 


It is a question not only of preaching the Gospel in ever wider geo- 
graphic areas or to ever greater numbers of people, but also of affect- 
ing, as it were, upsetting, through the power of the Gospel, humanity’s 
criteria of judgment. . . .2 


The second draft had concluded with seventy-two Norms; the finished text 
has only seven. But the pope shifts discourse sharply to make it rhetorically 
clear that in the Norms section he has moved from explanation to impera- 
tives. He is laying down the requirements for those institutions which freely 
choose to be Catholic. He allows of no “third way” whereby the campus 
Catholicism would be unilateral and rhetorical. The revised Code of Canon 
Law had incorporated some of these Norms and supplemented others. They 
apply universally, though the protocols for applying them in each country will 
have to be worked out between the bishops and presidents there and then 
reviewed by Rome. All Catholic universities are expected then to incorpo- 
rate both the Norms and their local applications into their own charters and 
bylaws, because every Catholic university must be linked with the Catholic 
Church by either a statutory bond or a formal undertaking. Rhetoric cannot 
replace formal engagements. Each institution must eventually publish a mis- 
sion statement firm and full enough to put everyone on notice about its 
claimed identity and the concrete provisions that sustain it. 


WHAT THE PRESIDENTS DEPLORED 


What made the presidents especially uneasy with the apostolic constitu- 
tion is its explicit insistence that the bishops are not “external agents but 
participants.” Indeed, each university is “to maintain communion” with its 
own bishop, the national conference, and the Holy See, and in pledge of that 
communion to give a periodic account of the indicators of its Catholic iden- 
tity. The bishop is said to have “the right and duty to watch over” the Catho- 
lic character, and to call upon the Holy See for help if needed. This kind of 
language, under the headline, “The Catholic University Within the 
Church,” gives the presidents’ attorneys the willies. 


The text is so relentlessly specific about the way in which the university 
must manifest its determination to be Catholic that it overshadows a mean- 
ingful countervailing message: the urgency of the church’s need to have uni- 
versities: “A faith that places itself on the margin of what is human, of what is 
therefore culture, would be a faith unfaithful to the fullness of what the word 
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of God manifests and reveals, a decapitated faith, worse still, a faith in the 
process of self-annihilation.””’ 


The second concern for the presidents would be the pope’s anomalous 
view of academic freedom. This is how it appears in the Norms: 


A Catholic university possesses the autonomy necessary to develop its 
distinctive identity and pursue its proper mission. Freedom in research 
and teaching is recognized and respected according to the principles 
and methods of each discipline, so long as the rights of the individual 
and the community are preserved within the confines of the truth and 
the common good.’* 


The presidents needed no prompting to recall that the account of aca- 
demic freedom held by the American Association of University Professors 
(AAUP) and much more dogmatically stated, does not defer to the “con- 
fines” of anyone else’s notions of the truth or the common good. The pope is 
quoting here from Vatican II’s Constitution on the Church in the Modern 
World, Gaudium et Spes, which asserts a “just freedom,” but for a culture, 
not for academic life. For any culture to develop according to its own princi- 
ples, it “rightly calls for respect and enjoys a certain inviolability, without 
prejudice to the rights of the person and of the particular and general com- 
munity within the bounds of the common good.” The friction between this 
account of freedom, and that commonly defended today in American aca- 
demic life, is that Vatican II and the pope respect freedom as a community 
need prior to its being a personal one. 

The Norm first asserts the university’s academic freedom to be Catholic, 
and then the individual scholar’s freedom for inquiry and expression. Both 
are conditioned by truth and the common good, making the obligation both 
more complex and more interesting than does the AAUP. Neither the pope 
nor his advisors are likely to have known that these two notions of freedom — 
communal and individual — are both current in the United States, and that 
the freedom of an institution to maintain its identity and culture enjoys the 
stronger constitutional standing.*? Most presidents, one imagines, would 
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rather settle for the individualist American version than suffer for this more 
classical, communal one. 


A third dyspeptic point for most presidents was the very un-American way 
the pope supposed that the Catholic character of a university requires Catho- 
lic people to make it so. He broached the issue by reminding the educators it 
was an internal decision what kind of undertaking each institution would 
make. The “responsibility for maintaining and strengthening the Catholic 
identity of the university rests primarily with the university itself,” principally 
with the governing body and the president. But then he goes on to insist that 
the responsibility has to be shared “in varying degrees by all members of the 
university community.” Obviously, though the presidents profess not to see 
why it should be obvious, its teaching personnel have to be predominantly 
Catholic. 


Throughout the document, the pope distinguishes the role and duty of 
Catholics from those of their non-Catholic colleagues. The Catholics are 
called to “a personal fidelity to the church with all that this implies. Non- 
Catholic members are required to respect the Catholic character of the uni- 
versity, while the university in turn respects their religious liberty.”*! Every 
teacher and administrator recruited by the university must first have its com- 
mitment and identity explained, with all its implications; Catholics who join 
then assume responsibility for it; others need only respect it. The pope then 
draws the obvious conclusion — whenever respecters outnumber promoters, 
the place is no long functionally Catholic.** This obviously offends the widely 
professed belief of the presidents that, although the well-cited Title VII of the 
Civil Rights Act explicitly defers to the freedom of authentically religious 
educational institutions to do so, the presidents prefer to feel civilly re- 
strained from including an active Catholic faith among the academic qualifi- 
cations for appointment of faculty, administration, and staff. Thus the 
distinction between Catholic and non-Catholic faculty is awkward for presi- 
dents who do not believe themselves legally free to consider it, and are re- 
lieved to think it so. 


The fourth but most specific woe for the presidents in Ex Corde Ecclesiae 
is the “mandate,” the required ecclesial credential for theologians. Actually, 
the pope’s first injunction is that “bishops should encourage the creative 
work of Catholic theologians.” Their respective callings are, after all, inter- 
twined. As a particular instance of the general need for all Catholic faculty 
to be faithful to, and all non-Catholic faculty to respect, Catholic faith and 
morals in their research and teaching, “Catholic theologians, aware that they 
fulfill a mandate received from the church, are to be faithful to the magiste- 
rium of the church as the authentic interpreter of sacred Scripture and sacred 
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tradition.”*> The Norms do not impose the mandate; it had already been 
imposed by Canon 812 of the 1983 revision of the Code of Canon Law.*4 
Perhaps because it is so explicit a requirement, and perhaps because their 
sensibilities recalled various theologians who fell so publicly and so indeco- 
rously athwart their bishops, this papal requirement has become a most obsti- 
nate anathema for them. 

The pope draws a conclusion from all this — that the church’s universities 
must claim their rightful civil status. 


Catholic universities join other private and public institutions in serving 
the public interest ... and they are committed to the promotion of 
solidarity and its meaning in society and in the world. Therefore they 
have the full right to expect that civil society and public authorities will 
recognize and defend their institutional autonomy and academic free- 
dom; moreover, they have the right to the financial support that is nec- 
essary for their continued existence and development.*° 


The presidents have recently become mighty successful in securing finan- 
cial support, and not just from federal and state sources. When they first 
began slipping out from under the authority of their religious orders, they 
were living from fiscal year to fiscal year . . . barely, in some cases. Now the 
top twenty enjoy endowments stretching from one hundred million to two 
billion dollars. That is not the Heavenly Jerusalem, but it provides comfort in 
the meantime, with the promise of more to come. During this same interval 
they have massively restored and augmented their physical plants, if not al- 
ways handsomely. Much, and often most, of that beneficence came from 
Catholics, and part of the appeal for those capital gifts explicitly highlighted 
the universities as both excellent and Catholic. Yet, if truth be told (and the 
background for this present imbroglio is that the truth has not always been 
told), the excellence has not often been portrayed as Catholic. 

In any case, the presidents certainly raised the money without much help 
and, indeed, with almost no initiative, from the bishops. They understanda- 
bly saw the Vatican ultimatum as carrying the intolerably high risk of com- 
promising their eligibility for governmental subsidy in return for a useless 
certificate from the church. 


HEARTBURN STRIKES THE PRESIDENTS 


The explicit reactions to Ex Corde Ecclesiae took a while. Sister Alice 
Gallin of the ACCU initially registered hasty satisfaction, in that the pope 
had clearly acknowledged that the universities (read: the presidents) bore 
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the primary responsibility for their own Catholic character. All verification 
of their fidelity to that character was to be handled nationally and locally, 
and the presidents knew that their bishops were more compliant than their 
capo di tutti capi in Rome. “Questions regarding theologians,” she said 
firmly, “are likely to need further clarification.”*° 

Presidents spoke in the same vein. Notre Dame’s Edward Malloy said, “I 
think it turned out to be the kind of document the delegates had called for.”>” 
Donald Monan of Boston College spoke of the final document as “totally 
different, much more positive. ... The document itself and the process by 
which it was written are major reasons for satisfaction.” Since these two and 
Gallin were three of the delegates chosen to confer with Vatican officials 
through the end (or, as it turned out, not quite the end) of the revision pro- 
cess, their praise spoke loudly. “It is a reminder that when the church devel- 
ops a good process of consultation, the final result is far superior,” 
generously concluded Malloy.** 


After reflection and, perhaps, careful reading, the presidents realized that 
despite some serious revision of the prose portion of the apostolic constitu- 
tion, its prescriptive Norms had retained those stubborn imperatives they 
considered unendurable. Catholic universities would require: 1) Catholic 
scrutiny and recognition; 2) Catholic personnel; and, 3) credentialed Catholic 
theologians. Father Monan speaks of them as “our three non-negotiables,” 
and since the pope seems similarly implacable but in the opposite direction, 
the clash is clear. Despite the fact that these three Norms were tightly inte- 
grated with the prose exposition, the presidents chose to be pointed in their 
praise of the prose and in their rejection of the “regs.” After enjoying such 
an entrée into the five-year editing of this fateful document, the presidents 
found that Rome demanded procedural accountability for their Catholic au- 
thenticity as firmly in the final text as it had in the first draft. 


There was, however, one hope left. Because of regional and national vari- 
ances, the bishops’ conferences were authorized to monitor specific compli- 
ance with the Norms. The presidents energetically set out to co-opt the 
bishops responsible for drafting the national application of the general 
Norms, in the hope that they could still effectively neutralize Ex Corde Eccle- 
siae in its implementation stage. As theologian Charles Curran put it: “They 
apparently feel confident that, because bishops supported their cause during 
the 1970s and early 80s, they will continue to do so now.”*? With occasional 
exceptions the bishops had been amenable to the presidents’ point of view, 
and it was reasonable to hope they might “come with us, for fellowship,” as 
The Man for All Seasons’ Duke of Norfolk would have put it. 
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The “application,” or “Ordinances,” were the responsibility of the Na- 
tional Conference of Catholic Bishops (NCCB), but the seven bishops as- 
signed to draft them worked with eight presidents, and after three years 
Bishop John Leibrecht, the chairman, had to report that on central issues the 
two cadres were in utter conflict.4° The demand for 1) Catholic scrutiny and 
recognition, in the person of their local bishops, the presidents saw as a sure 
step toward losing their accreditation since, as they said, the academy was 
adamantly opposed to outside authorities compromising the autonomy of ac- 
ademic institutions. The demand for 2) Catholic personnel was unacceptable 
because, as they said, they were forbidden by law to discriminate in their 
hiring and promotions on grounds of religion. The demand for 3) Catholic 
theologians with “mandates” from their bishops was an unthinkable subver- 
sion of the academic freedom of the individual faculty member. 

The bishops saw no alternative to sustaining Ex Corde Ecclesiae’s clear 
imperatives, but these repeated presidential warnings of reprisal by the fed- 
eral government, the accrediting commissions, and the AAUP gave them 
pause. The committee took a remarkable three years to ascertain this. The 
episcopal members flatly disagreed with their presidential consultors, but 
along the way they had developed a fair fellowship between themselves. So 
in phase two they decided a wider dialogue was in order, and staged a great 
round of confabulations around the country, bringing bishops and presidents 
and scholars and trustees and religious superiors into a record-high incidence 
of dialogue. After several years of dining and schmoozing in search of a new 
consensus, the smart money was saying that the presidents would prevail, and 
the eventual Ordinances would satisfy them, even though they might not pass 
muster in Rome. No one in the discussions seems to have taken seriously the 
prospect that these colleges and universities could be lost to the church, let 
alone that they had been sliding resolutely in that direction during the five 
years the dialogue had thus far endured. 

By 1995, the smart money had won. The newest draft (“for discussion,” it 
went without saying) stipulated that the key to “an explicit link” between the 
Catholic university and the Catholic Church was . . . dialogue. The draft 
intensified this point by accumulating synonyms — communio, relationships, 
shared beliefs, mutual listening, collaboration, respect, solidarity, mutual rec- 
ognition. When the draft Ordinances finally became more explicit the con- 
trasts with Ex Corde Ecclesiae also became more explicit. 

The folks in Rome had said that for a university to be Catholic it must 
incorporate into its governing documents the Norms stipulated in the apos- 
tolic constitution, make known its Catholic identity in its mission statement, 
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and gain the approval and expect the continuing evaluation of the local 
bishop; the folks in Washington said that it should simply be affirmed in the 
university’s mission statement. 

Rome had said the majority of teachers had to be Catholics, “faithful 
Catholics;” Washington said the universities should “seek individuals who are 
committed to the Catholic tradition.” Rome had said theologians should en- 
joy the mandate of the bishop; Washington said the Catholic theologian re- 
quires no theological credential from the bishop, but that the bishop is free, 
though only after a lengthy process, to express his disagreement with a mem- 
ber of the theological faculty. Rome had accentuated collaboration, mutual- 
ity and fidelity; Washington concluded by a cascading re-affirmation of 
dialogue.*! 

These Ordinances produced by the Implementation Committee, if ac- 
cepted, would make everyone’s task light indeed, since their content was 
minimal. The document was presented to the NCCB for approval with the 
notation that it “complements, and does not repeat, the themes and ideals of 
Ex Corde Ecclesiae itself.” The bishops amended slightly and approved by a 
vote of 224 to 6.47 Theologian Richard P. McBrien wryly characterized the 
role the bishops had accepted for themselves: 


Bishops should be welcome on a Catholic-university campus. Give 
them tickets to ball games. Let them say mass. Bring them to gradua- 
tion. Let them sit on the stage. But there should be nothing beyond 


that. They should have nothing to say about the internal academic af- 
fairs of the university or any faculty member thereof.** 


During all these years of dialogue, facts on the ground had been worsen- 
ing. In the very month when the draft Ordinances were released, journalist 
Peter Steinfels (no conservative he) reported on his five-year inquiry into 
how Catholic colleges and universities were maintaining their religious 
identity: 


Frankly, what I discovered as I spoke with deans and presidents and 
faculty members left me stunned. 

At the higher levels there were repeated assurances that the commit- 
ment to Catholic identity had in no way weakened although there was 
widespread admission that it might be more difficult to implement 
under current circumstances. 

At the faculty level, in some quarters I found frustration and anger at 
the perceived loss of Catholic identity. Among other faculty members I 
found resentment at the very idea that the Catholic identity of their 
institution meant anything beyond what they considered one or two 
vestigial theology courses and certain ceremonial flourishes — in other 
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words, meant anything that might actually bear on their teaching and 
research. 

I found a non-Catholic political scientist wondering why, in view of 
the richness of Catholic thought and experience in relating God and 
Caesar, the government department at his Catholic university should be 
interchangeable with that of any first-rank school. 

I found facultv members who said that job candidates with Catholic 
backgrounds or known interests in relating their research to religious or 
ethical questions would actually be at a disadvantage because the phi- 
losophy department did not want to look too Catholic or the biology 
department did not want to give the impression of letting religious con- 
siderations intrude into their strictly scientific decisions. 

Above all, I found confusion and euphemism and evasion and a tre- 
mendous sense that the subject could not be discussed openly and can- 
didly. . .. I sensed SD factor [his code for self-deception] when I found 
in conversations about hiring that the impressive official version dif- 
fered radically from what actually happened in the trenches. What but 
SD explained the official devotion to Catholic identity that was accom- 
panied by promotional brochures and catalogs, by ads in The Chronicle 
of Higher Education, by fund-raising campaigns in which all reference 
to Catholic had been either entirely eliminated, reduced to the mini- 
mum or duly obscured behind a word like Jesuit? Sometimes I was 
reminded of men who slip off their wedding rings when they go on busi- 
ness trips.*4 


ROME Vv. BISHOPS AND PRESIDENTS 


When the U.S. bishops’ proposed Ordinances arrived in Rome for review 
by the Congregation for Catholic Education in 1996, it was under different 
management. Throughout the entire process when Ex Corde Ecclesiae had 
been under development an American, Cardinal William Baum, was serving 
as prefect. Baum was no liberal, but on his watch American interventions 
could at least gain a fraternal hearing. When all the wrangling and drafting 
had been completed in the spring of 1990, and the text sat on the pope’s desk, 
Cardinal Baum was transferred to a new responsibility as chief of the Apos- 
tolic Penitentiary (not what you think), a Vatican tribunal that deals with 
pastoral matters of conscience and indulgences. His successor in the educa- 
tion ministry was Pio Laghi, an affable diplomat with whom one supped with 
a long spoon. He had been sent as apostolic delegate in Washington to re- 
place and undo the work of Jean Jadot, who had been a good friend to 
progressives and liberals in the American church. The presidents might well 
have wondered whether Laghi was being installed as a knowledgeable and 
perhaps tougher counter-force to assure Ex Corde Ecclesiae of a meaningful 
follow-through. 





44. Peter Steinfels, Catholic Identity: Emerging Consensus, 25 Oricins 174,176 (1995- 
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Laghi swiftly returned the ordinances with a polite but detailed account of 
their inadequacies, suggested the Americans start from scratch, and informed 
them that the acceptance process would be more complex than they had 
thought. One can catch the spirit of the Vatican rejection in the way one 
passage fared. The Leibrecht committee had proposed that in recruiting 
faculty and staff the institution “seeks individuals who are committed to the 
Catholic tradition.” The NCCB then amended it to read — “makes serious 
effort to appoint individuals who are committed to the Catholic faith tradi- 
tion.”** Laghi’s “observation” is that “in place of ‘makes serious efforts to 
appoint, it should read: ‘shall ensure the appointment of.’”*°© No student ever 
had a term paper handed back, after an expression of “profound gratitude” 
for effort, with sharper requirements for a re-write. A sobered NCCB imme- 
diately created a subcommittee of bishops who were canonists to draft new 
Ordinances.*” 

Canonists require less dialogue than most, and these seem not to have 
prevailed on the presidents to sit with them in their work, which was com- 
plete in a year’s time. These are not your ordinary canonists, however. 
Drawing on a relatively unnoticed but occasionally eloquent 1992 letter from 
the Congregation for the Doctrine of the Faith on “communion,”** they offer 
it as keynote of their draft, since it “unites . .. the various communities in the 
Church. . . on a deeper and more productive level” than does the previously 
all-purpose dialogue. 


The communion of the teaching functions of the bishops and of the 
Catholic universities centers on the relationship between the bishops’ 
right and obligation to communicate and safeguard the integrity of 
Church doctrine and the right and obligation of Catholic universities to 
investigate, analyze and communicate truths freely in communion with 
the magisterium. Furthermore, the communion between the bishop 
and the teacher of theology furnishes the basis for the proper under- 
standing of the mandate of Canon 812. The mandate simply attests that 
the Catholic teacher of the theological disciplines carries out his or her 
task in communion with the Church.*? 


The particular Norms they offer are quite interesting, though not brief. 
For instance, they begin by re-affirming institutional autonomy and academic 
freedom with plentiful references to Vatican II. Also, the subcommittee’s 





45. See supra note 42, at 383. 

46. Vatican Observations on U.S. Bishops’ ‘Ex Corde Ecclesiae’ Application Docu- 
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47. The subcommittee appointed by Bishop Anthony Pilla, president of the NCCB, 
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48. Congregation for the Doctrine of the Faith, Letter to the Bishops of the Catholic 
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49. Ex Corde Ecclesiae: An Application to the United States, Subcommittee draft for 
discussion, circulated under memorandum of Bishop Leibrecht, Oct. 15, 1998, at 1. 
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Norms are blunt about matters the bishops and presidents had avoided. For 
example, 


“The university president should be a faithful Catholic.” 


“The university should recruit and appoint faithful Catholics as 
professors so that, as much as possible, those committed to the witness 
of the faith will constitute a majority of the faculty.” 


“Catholic students have a right to receive from a university instruc- 
tion in authentic Catholic doctrine and practice, especially from those 
who teach the theological disciplines.” 


They tend to link Norms with their purposes; the controversial mandate is 
an instance: 


The mandate is fundamentally an acknowledgement by Church au- 
thority that a Catholic professor of a theological discipline teaches 
within the full communion of the Catholic Church. The acknowledge- 
ment recognizes that he or she is a faithful Catholic, an active member 
of the Church’s communion who teaches a theological discipline as a 
special ministry within the Church community. ... 

The mandate should not be construed as an appointment, authoriza- 
tion, delegation or approbation of one’s teaching by Church authorities. 
Those who have received a mandate teach in their own name in virtue 
of their Christian initiation and their academic and professional compe- 
tence, not in the name of the Bishop or of the Church’s magisterium. 


The Norms require the theological faculty to manifest their communion by 
a profession of faith and an oath of fidelity, but leave the choice of formula to 
the bishops and the professors. Despite their length, these Norms in some 
ways seem better drawn than those of Ex Corde Ecclesiae itself — more direct, 
more explanatory, with a variety of suggestions in the footnotes. 

They will receive their due revision. But the Norms are not the issue. The 
presidents, who had so easily mastered the bishops only to be met by a pope 
who is not easily mastered, continue to claim that the pragmatic sequelae to 
Ex Corde Ecclesiae are thoroughly incompatible with their own autonomy 
and their faculty’s academic freedom. Fathers Monan and Malloy, of Boston 
College and Notre Dame, who have been spokesmen for the resistance 
movement, have come out in print against the whole business: “[I]n an age 
when secularizing forces are growing in strength and the alienation of intel- 
lectuals from religion is growing deeper, Catholic universities are perhaps the 
best means the church has to maintain its dialogue with modern culture, to 
learn from it and to influence its development.”°° By those who appreciate 
that the Catholic universities have been perhaps the most secularized and 
secularizing force in the American church, perhaps attention may not be 
paid. 





50. J. Donald Monan, S.J. & Edward A. Malloy, C.S.C., Ex Corde Ecclesiae Creates 
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The presidents’ constant aim has been to make the Catholic character of 
their institutions autonomous and nonessential, an aim clearly conveyed in 
their rejection of the norms in the 1998 Application. Each institution, the 
presidents say, should “state its identity,” “make clear [its] relationship with 
the Church,” and “set out the practical implications of its Catholic identity.” 
In a word, its Catholic identity will be unilaterally claimed and defined. But 
membership in the Catholic Church is traditionally bilateral - we profess the 
faith of and with the Church, and are acknowledged as communicants. The 
presidents find it repugnant that their schools should need evaluation and 
then certification by the Church. 

Faculty and administrators — those who embody the Catholic character of 
the institution — are not required or expected by the presidents to be 
Catholics themselves. Instead, they commit themselves to make “all reason- 
able efforts to attract” academics who will “respect” and “maintain” and 
“promote” the Catholic character, without needing to be Catholics them- 
selves. Can one imagine the presidents binding themselves to make “all rea- 
sonable efforts to attract” academics who will “respect” and “maintain” and 
“promote” high scholarship, without needing to be scholars themselves? 
Course-work in Catholic theology, they agree, should be “academically excel- 
lent and readily available,” but not integral to the curriculum. Can one imag- 
ine them claiming that coursework in philosophy, mathematics, or foreign 
language should be “available” but not required for an integral education on 
their campus? 

The Catholic university and college presidents have faced a succession of 
frights in their determination not to be answerable to the church for the fidel- 
ity of their schools. The fumbling attempts by Roman authorities in the 
1960s to control them were relatively maladroit, and eventually the curia 
gave up. But the successive moves of this pope to require accountability 
without control have elicited such pleas of fond fellowship with the civil 
power as (paradoxically) had not been heard since the various European 
episcopates used their royal allegiances to hold the papacy at a safe distance. 
The presidents’ energetic and enduring lobby in Rome seemed to assure 
them of an inconsequential document, but those efforts suffered a great let- 
down when Ex Corde was published. Their hopes then fastened upon the 
American bishops, who were responsible for developing the particulars of 
church approval. Years of indefatigable effort in that direction, fruitless at 
first, eventually secured for the presidents a protocol about as rigorous as an 
eyesight chart that never requires you to read beyond the initial “E”. But 
Rome tore it up and told the bishops to get serious, and now they seem 
tempted to do so. But, to be fair to the presidents, they have been serious all 
along: dead serious in their determination not to be answerable to any 
Church scrutiny that might seriously take the measure of their stewardship. 


RESOLUTION OF THE ISSUES: (1) EpiscopAL RECOGNITION 


What, then, are the particulars of this wrangle between the presidents and 
the pope? They are three. Rome insists that any college or university which 
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puts itself forward publicly as Catholic should have a public acknowledge- 
ment from pope or bishops that it deserves such a trust. Rome also insists 
that a Catholic education is obviously a task for Catholic educators, who 
must predominate on a functionally Catholic campus. Rome insists, thirdly, 
that any theologian expected to teach Catholic theology on such a campus 
should be backed by the bishop. The canonists who crafted the Norms now 
on the table took these imperatives seriously, and did their work accordingly. 
All three imperatives, if enacted, threaten to humiliate the presidents in the 
eyes of their secular colleagues, who cannot imagine an education in which a 
shared faith is a respected source of critical insight, or in which a sacramental 
communion is a believable academic fellowship. 


Consider the first papal requisite for a Catholic university: Catholic scru- 
tiny and recognition, i.e., it must somehow answer to the bishop. 


The presidents have been so accustomed to trumping with the dogma of 
“institutional autonomy” that they have evidently not realized the absurdity 
of their repeated claim that no “outside authority” could hold their institu- 
tions answerable. Take, as typical, the well respected University of St. 
Dympna. The first outside authority to which she regularly defers is the Fed- 
eral Government, incarnate in the Departments of State, Justice, Education, 
Agriculture, Commerce, Defense, Energy, Health and Human Services, La- 
bor, and Veterans Affairs; also the Equal Employment Opportunity Commis- 
sion, the Environmental Protection Agency, the Library of Congress, the 
U.S. Patent Office, the National Science Foundation, the National Endow- 
ments for the Humanities and for the Arts, the National Institutes of Health, 
the National Science Foundation, and the Immigration and Naturalization 
Service. Washington forbids her to ask the race of applicants, but requires 
her to report the racial breakdown of her personnel and students; makes it 
worth her while to include in every employment notice the assurance that she 
is an equal opportunity employer; forbids her to save the trees on her campus 
by spraying DDT; determines and inspects the housing for her laboratory 
animals (which therefore costs roughly twice as much per square foot as 
faculty office space); requires protection of all human subjects of any funded 
research, subject to elaborate guidelines and reporting; requires a minimum 
number of credit hours to be taken by students receiving tuition grants or 
guaranteed loans; and regulates the emissions from the power plant. A typi- 
cal professor of biology, for instance, might answer to the American Heart 
Association which funds his research, the Association for Assessment and 
Accreditation of Laboratory Animal Care which is licensed under the De- 
partment of Agriculture, the National Institutes of Health, and the National 
Science Foundation to ensure that his rats are well cared for; the Environ- 
mental Protection Agency which superintends his disposal of their bodies; 
the Department of Energy which governs his usage and storage of ra- 
dio-isotopes; the Department of Transportation which must issue a clearance 
for him to ship pathogens; the Office of Safety and Health Administration 
which monitors the safety of his technicians; the Immigration and Naturaliza- 
tion Service which must always be apprised of the status of foreign nationals 
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collaborating in his research; the Department of Labor which requires proof 
that no qualified citizen is available before it will agree to a visa to a foreign 
national; and the National Institutes of Health which provide norms to the 
internal Human Subjects Committee that must give appropriate projects ethi- 
cal approval. The Comptroller of the Currency regulates the faculty credit 
union. The Library of Congress certifies copyrights to faculty members and 
sets standards for the book cataloguing. The U.S. Army and the U.S. Navy 
decide what facilities are required by their ROTC programs on campus. And 
obviously there is the jurisdiction of the courts. This is, of course, only a 
small and suggestive sample of the federal authorities to which St. Dympna 
defers. The North Central Association, her regional accrediting agency, de- 
velops multiple standards or expectations regarding advanced placement, ex- 
ceptions for athletes, adequacy of research funding, expenditures on library 
materials, allowable retirement ages, obligatory amenities for the disabled, 
proportion of faculty on leave, management of financial aid to veterans, eco- 
nomical stability and management of long-term debt, mandatory insurance 
coverage, participatory decision-making, the academic calendar, integration 
of professional with academic programs, the rights of various employee 
groups to require collective bargaining, adequacy of funding for new degree 
offerings, languages to be used in instruction, etc. In addition, St. Dympna 
must face the regularly recurring scrutiny of specialized accrediting agencies 
such as the National Association of Schools of Music, the Association of The- 
ological Schools in the United States and Canada, the American Psychologi- 
cal Association, the American Chemical Society, the American Bar 
Association, the Association of American Law Schools, the Committee on 
Allied Health Education and Accreditation of the American Medical Associ- 
ation, the Accreditation Board for Engineering and Engineering Technology, 
the American Assembly of Collegiate Schools of Business, the Accrediting 
Council on Education in Journalism and Mass Communications, the National 
Council for Accreditation of Teacher Education, and the Association of Col- 
legiate Registrars and Admissions Officers. The Financial Accounting Stan- 
dards Board has set the parameters and format for her financial statements. 
The National Collegiate Athletic Association feigns to regulate the amount 
of practice time before the beginning of the academic year, all financial adhe- 
sions of varsity athletes, the authenticity of their academic progress, and vari- 
ances in their class attendance due to events away from campus. ETS and 
ACT largely shape the comparative assessment of prospective freshmen and 
of their high schools, and the linguistic competence of applicants for whom 
English is not their first language. The county health department has regula- 
tions governing burials on campus, and inspects the dining facilities. The fire 
inspector regularly prowls the physical plant and growls at code violations. 
The building inspectors have to sign off on all construction projects, and the 
zoning people will claim a say if the campus begins to creep in any direction. 
The county prosecutor decides which student misbehavior will be dealt with 
officially, which unofficially, and which not at all. These are some of the 
external authorities or agencies to which St. Dympna is answerable for her 
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various standards. She is also a party to policy-setting by the American 
Council on Education, the Association of Catholic Colleges and Universities 
(which sometimes forgets that it too is an outsider to its member campuses), 
the State Conference on Higher Education, the Association of College and 
Research Libraries, the Association of American Colleges and Universities, 
and the Council of Graduate Schools, and generally expects to abide by the 
norms they adopt. 


To quote the Letter to the Hebrews, “What more shall I say?” The point is 
clear. No university is an asteroid. It is an organic member of a complex, 
very endocrine community. 


However, the supreme example of an “authority of whatever kind, lay or 
clerical, external to the academy itself” to which every university defers is so 
close at hand that it is never noticed: its board of trustees. By custom and by 
statute, those who hold in trust most universities and their fortunes must be 
outsiders whose principal responsibility is to ensure that the institution fulfills 
its public trust. Usually only a few insiders, such as (but not always) the 
president and occasionally a faculty representative, can be included. Indeed, 
the legal tradition of “charitable trusts” is that they must be answerable to 
external authority and visitation and appeal as surety that the purposes of the 
founders and benefactors are being honored. 


The vast network of authorities, standards and policies, which this cloud of 
outside entities and personages only suggests, puts into necessary perspective 
the distracted imagination of the Land O’Lakes claim by the presidents to 
“true autonomy in the face of authority of whatever kind, lay or clerical, 
external to the academy itself.” 


The authority of the trustees over their universities is whole and direct. 
Some of the other entities possess a different authority — the power to impose 
and enforce. Most, however, are tied to St. Dympna by her own readiness 
and need to accept their scrutiny, join in their standards, and merit their rec- 
ognition. That would certainly seem to be a pattern applicable to her appro- 
priate communion with the Catholic Church. The prospect of a Catholic 
university being voluntarily answerable to the bishop in respect of its Catho- 
lic authenticity fits well into Saint Dympna’s tradition of wide public 
accountability. 


This brings us back to the question: exactly how should a bishop scrutinize 
a university claiming (be it ever so selectively) to be Catholic, and how give 
or renew his recognition? Obviously most bishops in the country are incapa- 
ble of doing it on their own. Certainly most bishops in the country would 
find life much simpler if this duty were not thrust upon them. The most rea- 
sonable answer would seem to be an accreditation process. The Bishops and 
Presidents Committee was palpating the idea in 1974. Thoughtful folks like 
Cardinal George and Alasdair MacIntyre and the Catholic Theological Soci- 
ety of America have talked about it. It would have to be organized nation- 
ally rather than locally, so that a bishop and the local university could request 
an experienced and non-involved evaluation group to be empanelled, and to 
sponsor a site visit, case study, and report. The problem is not that the re- 








1999] HEARTBURN OF THE CHURCH 683 


ports might tend to be irresponsibly critical. The problem is that, like most 
accreditations, they might not lay a glove on the real deficiencies. What 
makes it worse, most bishops may be nervous if they did. But it seems to be 
the best way. 


The visiting team should represent diverse competencies, except in the one 
excellence they are appraising — Catholicity. Thus it might comprise some 
academic administrators, some faculty, a few clerics, some trustees, and per- 
haps some non-academic intellectuals. Just as accreditation visitors com- 
monly report but do not decide, there might be another, more widely 
experienced body to receive and appraise these reports, recommend reme- 
dies for deficiencies, praise initiatives and strengths, and then call in the 
bishop (and perhaps some of his geographically neighboring colleagues?) and 
the president and present them with the report and their annotations and 
final recommendation. The final decision belongs to the bishop, with 
whatever further counsel he seeks, but it would probably be best if the dos- 
sier had to be made public after a set time, along with any written response 
from the institution. It must be borne in mind that the occupational hazard 
of the bishops in this matter is that most of them are more tempted to shirk 
this duty than to relish it. But the church deserves some sort of professional, 
systematic, and public assay of institutions that claim to be Catholic. 


(2) CATHOLIC PERSONNEL 


The papal policy also expects St. Dympna to provide herself with the sec- 
ond prerequisite to being functionally Catholic: Catholic personnel. The 
presidents seemed to have adopted the remarkably incredible expectation 
that faculty must be hired regardless of religious background, yet somehow 
will be supportive of a particular faith. But when Sister Alice Gallin ex- 
plained for the ACCU why the first published draft of Ex Corde Ecclesiae 
was unacceptable, she was both more realistic and more cynical. The Vatican 
would have to do a lot better to appreciate how “peculiarly American” the 
ACCU schools were. “Membership in a church,” she explained, was insignif- 
icant for faculty “commitment to the goals of the university.”>! 


The financial and legal snarls of those difficult days at the end of the 1960s 
overloaded the power of the presidents to cope with events. Their decision 
to take all power to themselves, as an emergency rescue effort, made them 
intensely aware of the first legal crises, but their attention would drift away 
from later, and very interesting, legal developments. That constitutional as- 
pect to our saga is now also exactly half a century old, and it bears directly on 
the freedom of the Catholic presidents to assemble a faculty that is predomi- 
nantly composed of committed Catholics. Its poorly known story line (or 
lines) deserves review.°? 





51. Gallin, supra note 16, at 700, 702. 

52. Prof. Edward McGlynn Gaffney has kindly shared with me his very helpful un- 
published monograph, The Nondiscrimination Principle: Agostini and the Funding of Edu- 
cation in Religious Schools, to which I am much obliged. 
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The U.S. Supreme Court initiated the jurisprudence of the Establishment 
Clause in 1947 by ruling in Everson v. Board of Education that a New 
Jersey school board could provide bus transportation for children to religious 
schools just as they did to state schools. Its reasoning, however, did not give 
the two kinds of schools equal status — the children were to be the benefi- 
ciaries, not the schools; and the purpose for the busing was public safety, not 
education. The Court took the occasion to declare for the first time that the 
two religion clauses of the First Amendment, providing for the free exercise 
of religion and its non-establishment, made public life the preserve of the 
state and excluded the church, rather than making them its mutually deferen- 
tial providers. To express what this meant the Court hallowed a phrase 
drawn out of a letter by Thomas Jefferson: “a wall of separation of church 
and state.”°4 Thus, wrote Justice Black for the Court, “No tax in any amount, 
large or small, can be levied to support any religious activities or institutions, 
whatever they may be called, or whatever form they adopt to teach or prac- 
tice religion.”*> 

The Court would soon revisit this apodictic judgment. In McCollum v. 
Board of Education,° the Court struck down a “released time” program 
which excused elementary pupils from class once a week to go down the hall 
for religious instruction offered by various local religious groups. The Court 
frowned on such “close cooperation” between the state and religious educa- 
tors, and the “integration” of their two undertakings. 

A wave of new litigation controlling state relationships with religious 
schools would follow the Improving America’s Schools Act of 1964,5’ which 
made new federal funding available to serve disadvantaged children whose 
special developmental and socioeconomic needs were not being met. The 
law provided that state agencies should help these pupils regardless of where 
they were enrolled, and that naturally led to various tunneling, scaling, and 
perforating of the wall Justice Black and his brethren had thought intact. 
Litigation commenced in earnest in 1968, for many reasons not a happy year 
for the presidents. And it suggested a possible shift. In Board of Education 
v. Allen,* the Supreme Court allowed secular textbooks to be loaned to chil- 
dren attending religious schools. More such news followed in 1970, when 
Walz v. Tax Commissioners°*? justified a New York tax exemption for proper- 
ties owned by religious organizations since they benefited as part of “a broad 
class of property owned by nonprofit, quasi-public corporations which in- 
clude hospitals, libraries, playgrounds, scientific, professional, historical, and 
patriotic groups.”©° The Court followed this, though, with a sobering dictum. 
An exemption of this sort was an “indirect benefit;” a direct subsidy would 
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have created “a relationship pregnant with involvement and, as with most 
governmental grant programs, could encompass sustained and detailed ad- 
ministrative relationships”! which, the Court implied, were repugnant. 

The prospect of such subsidy for religious schools, which Catholic educa- 
tors did not find at all repugnant, suffered a further setback in a major 1971 
decision — Lemon v. Kurtzman. The Court struck down programs in Rhode 
Island and Pennsylvania that reimbursed religious schools for minor portions 
of their budgets. Chief Justice Burger’s opinion for the Court constructed a 
three-part test for governmental funding of religious schooling at any level, a 
test that still endures, though its application has been modified. To pass First 
Amendment muster, a statute or program benefiting religious activities must’ 
1) reflect a secular purpose; 2) have a principal or primary effect that neither 
advances nor inhibits religion; and, 3) avoids excessive governmental entan- 
glement with religion. “Secular purpose,” “primary effect,” and “excessive 
entanglement” became known as the “three prongs” of the Lemon test. 

A series of programs helpful to religious schools soon flunked that test. In 
Levitt v. Committee for Public Education,“ a New York subsidy to religious 
schools for costs incurred by testing and record-keeping to fulfill state re- 
quirements was struck down because the state could not disintegrate their 
secular activities from their sectarian efforts “to inculcate students in the reli- 
gious precepts of the sponsoring church.”®> Committee for Public Education 
v. Nyquist® had similar results. New York had provided a package of bene- 
fits for independent schools that served the poor — direct plant subsidies, re- 
imbursements for tuition, and tax benefits. The Supreme Court struck down 
all three, noting that 85% of the independent schools were church-affiliated, 
and practically all those with significant enrollment of the disadvantaged 
poor were Catholic. Unavoidable religious benefits, the Court found, would 
have been its primary effect. In a like mood, Meek v. Pittenger®’ decided that 
although textbooks could be still loaned to pupils in religious schools, “auxil- 
iary aids” such as maps could not, nor could “auxiliary services” such as re- 
medial instruction, guidance counseling, and speech and hearing therapy. 
The problem was that the state employees stationed on religious premises 
would probably reduce institutional costs to the sponsoring church, and 
might even inadvertently imbibe the schools’ pervasively sectarian atmos- 
phere, thus confusing schoolchildren about the separation of church and 
State. 

The fortunes of religious schools finally took a turn upward when educa- 
tors got the message, and Wolman v. Walter® shortly thereafter allowed Ohio 
to provide remedial instruction and guidance to pupils provided it was not on 
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site, within the compromising, “pervasively sectarian” atmosphere of the reli- 
gious schools. Many trailers began to be parked outside the religious schools 
to house these services. Mueller v. Allen®? then sustained a Minnesota in- 
come tax deduction for school fees because it applied equally to both state 
and independent schools. 

In 1985, an innovative program in Michigan placed state teachers in reli- 
gious schools to provide remedial classes, and others to supplement the core 
curriculum. The state also offered recreational activities at the religious 
schools after school hours, employing some of the teachers there for that 
purpose. The Court struck down both arrangements in School District v. 
Ball’® — the instructional program, because it would presumably be compro- 
mised by religious indoctrination imposed by the environment; and the recre- 
ational program because its mere presence and the part-time employment of 
the faculty there suggested a “symbolic union of church and state.”’! This 
was joined by a ruling even more inimical to the religious schools. New 
York’s Title I program (created by the 1964 federal legislation for the War on 
Poverty) had installed state school teachers to teach remedial courses in reli- 
gious schools. The program was struck down by Aguilar v. Felton’? as one 
which caused excessive entanglement between church and state. It required 
state and school administrators to interact, and required pervasive monitor- 
ing to ensure that the religious environments not infect the secular instruc- 
tion or instructors. 

The Aguilar case would be a notable frustration for the religious schools, 
not simply because the opinion (along with that of Ball) was written by Jus- 
tice Brennan who, though a Catholic, was the closest in perspective to Justice 
Black, the erstwhile Klansman, who had put so much of himself into Everson. 
Brennan was able to perfect the most problematic features of the Lemon test. 
He put the burden of proof on those who sponsored state services to pupils in 
religious schools rather than on their challengers, and then declared for the 
Court that collaboration between state employees and religious educators 
was per se subversive of their joint project’s secularity. Thus both primary 
religious effect and excessive entanglement could be presumed by the court. 
These were faults so fatal that they did not even require factual evidence in 
the record.’9 

Justice O’Connor dissented, and would become an articulate critic of the 
Aguilar doctrine of “disfavoring religion.”’* In a later case she would say: 
“The Establishment Clause does not demand hostility to religion, religious 
ideas, religious people, or religious schools.”’> Impartiality, not animosity, 
was the correct attitude in these cases. If the government sponsors such pro- 
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grams at state schools, she objected, it ought also sponsor them at religious 
schools. The Court, she suggested, had turned the First Amendment on its 
head — except in the most unusual circumstances, “one’s religion ought not 
affect one’s legal rights or duties or benefits. As I have previously noted, ‘the 
Establishment Clause is infringed when the government makes adherence to 
religion relevant to a person’s standing in the political community.’”’° Else- 
where in that opinion Justice O’Connor said, “We have time and again held 
that the government generally may not treat people differently based on the 
God or gods they worship, or do not worship.”’? The government, she said, 
can and does and should accommodate religion, as when it exempts liturgical 
wine from prohibition, and recognizes conscientious objectors whether or not 
their belief is theistic, and allows officeholders to take either an oath or an 
affirmation. It goes astray when it accommodates any particular religious 
group with distinctive treatment.’* Justice O'Connor would become the most 
persistent critic of Everson’s presumption that the First Amendment in- 
tended a hostile defensiveness against religious initiatives in the culture. 

Three years later in Bowen v. Kendrick,’? the Court let stand a publicly 
funded program to combat teen pregnancy, which operated in both state and 
religious schools. There was great irony here. The Court absolved the 
church schools from being “pervasively sectarian” in a matter wherein it was 
most aggressively “sectarian” — adolescent sexuality — and installed its own 
program on their premises. Boy-girl entanglement was even more threaten- 
ing than church-state entanglement. 

Then, in the 1990s, Court decisions began to shift somewhat toward the 
more amiable posture O’Connor had proposed. In 1993, the Court decided 
in Zobrest v. Catalina Foothills School District®® that under the Individuals 
with Disabilities Education Act a translator could be made available to a 
deaf student in a religious high school, and could function on the premises. 
The logistics of simultaneous translation seemed to preclude any other ar- 
rangement. Then came a case that would divide the Jewish community, a 
constituency that had been a major force in opposing any state assistance to 
religious schools. A large settlement of Hasidic Satmar Jews (founded by 
Holocaust survivors) in New York State had been accommodated by the leg- 
islature with a school district of their own, and their handicapped children 
were provided by the state with special education on the premises of their 
religious school. This was disallowed by Kiryas Joel.*' 

The most recent Court decision touching on the status of religious schools 
is also one of the most significant, Agostini v. Felton,’ which was handed 
down in 1997. The Court finally decided that educationally disadvantaged 
children could be provided with federally supported supplemental and reme- 
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dial instruction by public employees, indiscriminately in independent (includ- 
ing religious) schools and in state schools. It asserted that excessive 
“entanglement” could no longer be anticipated or presumed, but must be 
factually proven in the record. Agostini replaces Everson’s “separation” with 
“nondiscrimination” as the principle of analysis whereby religious non-estab- 
lishment and freedom are to be protected together in school funding cases. 
Justice O’Connor’s opinion here, while surely not the last word in this long 
wrangle, well states the Court’s present position — educational subsidy by the 
government does not fall afoul of the First Amendment if “aid is allocated 
on the basis of neutral, secular criteria that neither favor nor disfavor reli- 
gion, and is made available to both religious and secular beneficiaries on a 
nondiscriminatory basis.”°? Noting how a series of later cases had under- 
mined Aguilar, with its presumptive application of Lemon’s doctrine of en- 
tanglement, she stated that it was “no longer good law.”*4 

That string of Court decisions deals with elementary and secondary educa- 
tion, not with our much higher sort. For anyone wishing to hold a wet finger 
to the wind and find its direction, they provide evidence of significant move- 
ment in the U.S. Supreme Court regarding our subject. In the fifty years 
from Everson to Agostini, on the subject of K-12 religious education, the 
Supreme Court has fitfully moved from animosity toward impartiality, and 
both the nation and the religious schools are the better for it. This is not 
irreversible; indeed, much of this slow shift has come about by close votes, 
and four of the sitting justices seem to be closer in conviction to Hugo Black 
than to Sandra Day O’Connor. But we do not predict the future; we report 
on judicial developments, past and present, which those committed to Catho- 
lic higher education have not been following so closely since the trauma of 
the late 1960s. 

Now, with that arduous and fitful movement from “separation” to “non- 
discrimination,” for background, let us turn to those decisions touching di- 
rectly upon colleges and universities, upon higher education. They are fewer, 
and they offer a clearer encouragement. The first and perhaps most influen- 
tial legal event in respect of religious colleges and universities is too well 
known to be noticed — the Serviceman’s Readjustment Act of 1944.85 Known 
as the G.I. Bill, it provided full tuition and a living allowance for veterans, 
and was portable to both state and independent colleges whatever their reli- 
gious sponsorship. It would serve as a precedent greater than any other 
would. There were no conditions or caveats; it was utterly non- 
discriminatory. 


A quarter-century later, the much-awaited Tilton decision was handed 
down.** Four church-related colleges in Connecticut had been given federal 
grants under the Higher Education Facilities Act of 1963. They could not be 
used to construct facilities for “sectarian instruction” or “worship,” nor for a 
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divinity school or department. But the grants were challenged in the courts 
as an impermissible subsidy to religion. A thousand colleges and universities 
around the country followed the course of this lawsuit, but especially the 
Catholics, since all four of the challenged beneficiaries were Catholic. Ed- 
ward Bennett Williams, their attorney, had pled on their behalf: “[The fact] 
that the influence of any particular church may be powerful over the mem- 
bers of a nonsectarian and secular corporation . . . is not sufficient to convert 
such a corporation into a religious sectarian body.”®’ 


Chief Justice Burger, giving the opinion of a plurality of the Court, said 
the crucial question was: Did religion so permeate the secular education pro- 
vided by these four church-related schools that their religious and their secu- 
lar educational functions were in fact inseparable? All four schools, which 
had been telling their parents and alumni and graduates for years that every 
single element in their program was permeated by the Catholic faith, were 
greatly relieved to learn that the Court found it was not true, after all. There 
had been documents submitted, purporting to put restrictions on what could 
be taught, but the Court was relieved to be told they were not enforced; 
indeed, the record showed “that the schools were characterized by an atmos- 
phere of religious freedom rather than religious indoctrination.”** Having 
exonerated the institutions from the charge of indoctrination, Burger then 
went on to offer another, prior, defense against that charge for any and every 
college: 


There are generally significant differences between the religious as- 
pects of church-related institutions of higher learning and parochial ele- 
mentary and secondary schools. The “affirmative if not dominant 
policy” of the instruction in pre-college church schools is “to assure fu- 
ture adherents to a particular faith by control of their total education at 
an early age.” There is substance to the contention that college students 
are less impressionable and less susceptible to religious indoctrination. 
Common observation would seem to support that view, and Congress 
may well have entertained it.*? 


It is difficult to know with which the Chief Justice was more unfamiliar — 
teenagers or religious educators. The upshot of the case, however, was that 
the Catholic presidents were mightily relieved, and suffered little or no com- 
punction that the price of their survival was an attorney’s promise that Christ 
was locked in the chapel. 


Tilton, in retrospect, did mark a turn toward more benevolent treatment 
by the court. Hunt, for instance, found that a Baptist college in North Caro- 
lina qualified for state revenue bonds to maintain its physical plant.?? The 
law’s purpose was secular, since all independents, religious and secular, could 
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apply. The law’s effect was not the furtherance of religion, since the record 
showed that campus atmosphere was not “pervasively sectarian” (the fact 
that only 60% of the student body were Baptists was mentioned in its favor). 
Religion did not “permeate” the college, and church-state entanglement 
would be minimal.”! 

The second great landmark case, Roemer,” finally concluded in 1976. 
Maryland had provided annual subsidies to private colleges provided they 
not be used for “sectarian purposes.” Of the seventeen beneficiaries, the 
four Catholic colleges were challenged. The Court was prepared to disqual- 
ify them if they were so “pervasively sectarian” that their “secular” and “sec- 
tarian” activities could not be separated from one another. There were 
favorable albeit exotic findings of fact, including: that their relations to the 
church were more formal than operative; that at one college “no instance of 
entry of Church considerations into college decisions was shown;” that spiri- 
tual development was only a “secondary objective,” and one among many; 
that religious indoctrination was not a “substantial purpose or activity;” that 
prayer before class was “peripheral to the subject of religious permeation;” 
that religion was considered peripheral for faculty appointment in two 
schools and not at all in the other two. Thus sectarian and secular features 
could be distinguished enough to justify annual subsidies. 

Two decisions handed down the next year, Smith v. Board of Governors”? 
and Americans United for Separation of Church and State v. Blanton,°* were 
significant applications of Roemer. State funding to religious colleges and 
universities generally passed muster if it served students in higher education, 
benefited no particular church or denomination, on campuses where religious 
instruction was an intellectual pursuit, and religious practices were voluntary. 


The very accommodating G.I. Bill was being mentioned as an appropriate 
precedent. 


Two extremely significant decisions were to follow. The freedom of Cath- 
olic colleges to include religious faith as a category for consideration in their 
employment decisions would have been obstructed by the Equal Employ- 
ment Opportunity Act (the amended Title VII of the Civil Rights Act) if 
Congress had not included an explicit exemption for any “religious corpora- 
tion, association, educational institution, or society,” from the ban on dis- 
crimination in employment decisions on the basis of religion. The legislative 
history emphatically excluded any interpretation that might narrow this free- 
dom to appointments requiring specific religious qualification, such as chap- 
lains or theology faculty. The right ran all the way to janitors. This 
exemption ran so clearly against the grain of activists and professionals in 
civil rights enforcement that the presidents were repeatedly advised it was 
not a legal freedom they should (or should want to) rely upon. The presi- 
dents proved very ready not to rely upon it. 
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There was an additional bind. The presidents had withdrawn their institu- 
tions from the authority of their religious orders and, as they thought, of the 
church, by declaring them to be merely civil corporations, in order to per- 
suade state and federal authorities they were secular enough to qualify for 
their largesse. Attorney Williams’ pleading, quoted above, was an example 
of this. But they thereby put themselves in a bind because their claim to be 
merely civil corporations undermined their claim to be religious institutions 
entitled to consider religion in employment decisions. The exemption was 
never revoked, but they lost the nerve to take advantage of it, then the con- 
viction that they should, and finally the desire to do so. It was nothing done 
noisily. Most presidents simply went silent on recruiting Catholics, and each 
year the Catholic presence on their faculties has become less overt, less nu- 
merous, and less vital. 

In a startling decision a decade later, Witters v. Washington Department of 
Services for the Blind,®> a rare unanimous Court upheld a vocational rehabili- 
tation tuition grant to allow a man to train for the ministry at a Bible college. 
The Court observed that since he was an adult taking his grant where he 
wished (as the G.I. Bill had enabled veterans to do), he was a mature student 
and thus in no danger of being subject to indoctrination. Then in Corpora- 
tion of Presiding Bishop of Church of Jesus Christ of Latter-Day Saints v. 
Amos,* the Court sustained the presidents’ unasserted and possibly unde- 
sired freedom to prefer Catholics in their personnel decisions, by asserting 
the right of a nonprofit Mormon gymnasium in Salt Lake City to dismiss a 
building engineer who could no longer certify his membership in the church. 

Now what might the presidents have learned from this half-century of con- 
stitutional adjudication, and what effect has it had upon their legal freedom 
to consider faithful and thoughtful membership in the Catholic Church 
among the professional credentials they seek in their faculty and staff? From 
Everson and McCollum and Aguilar to Tilton, Roemer, Witters, Smith and 
Blanton, Amos and Agostini, from exclusion to nondiscrimination, the Catho- 
lic college and university presidents have enjoyed a remarkable improvement 
in their standing before the law. Whether it has duly affected their sensibili- 
ties and initiative, their attorneys’ assertiveness, or their universities’ public 
claims to Catholic identity, one has strong reason to doubt. One of their 
most important legal freedoms, to consider faithful and thoughtful member- 
ship in the Catholic Church among the desired professional credentials 
sought in their faculty, is one they seem particularly reluctant to claim and 
exercise. 

This would seem to be a time when the Catholic academics responsible for 
Saint Dympna would be left with no external obstacle, but only their own 
derelict loss of nerve, to keep them from welcoming the pope’s reminder that 
they need Catholic scholars (with a vital synergism between the adjective and 
the noun) in order to offer a scholarly Catholic education (with a similar 
synergism). 
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(3) THE “MANDATE” 


The third requirement of the pope and of the draft Ordinances is: Catholic 
theologians with credentials from their bishops. We are told that this has agi- 
tated the presidents more than the other points at issue. That is strange, for 
the other two imperatives are much the more important for their survival. It 
may be that the presidents, like the bishops, have been unduly discomfited 
and embarrassed by the public clamor over the dozen-odd controversial 
theologians who have brought (and have sometimes striven to bring) heart- 
burn to prexies and prelates alike, so that the final say over theological ap- 
pointments has become a non-negotiable demand on either side. It is 
unfortunate that a few out-of-sync theologians should distract all parties from 
the scores of theologians who serve unnoticed with quiet incompetence (I 
include defection by a Catholic theologian from the Catholic faith among 
incompetences). 

Ex Corde Ecclesiae makes it very clear that the appointment of theolo- 
gians belongs to the universities. It makes clear, as well, that Catholic theol- 
ogy takes as one prime source of knowledge the ancient and unfolding 
tradition created in and by and for the church, and now read and reflected 
upon within the church. Faithful discipleship in the communion of that 
church is thus an obvious and essential credential for a Catholic theologian. 
For a professional appointment to a public office, there is good reason for 
that communion to be manifest, and it is our tradition that the bishops have 
the duty of certifying clerics or institutions or teachings or traditions or prac- 
tices or prayers or exorcists or preachers or confessors or theologians as 
Catholic. Parish priests do this on a smaller scale, when they issue baptismal 
certificates or register someone in their parish community, or accept couples 
for public marriage. 

How is a bishop to know whether to certify that a theologian is faithful? 
Now that most theologians are lay-people with degrees from God-knows- 
where but the bishop doesn’t, he has fewer middle-echelon people upon 
whom to rely. If I were a bishop in receipt of such a request from a new- 
comer to the diocese and to the profession, I think I would turn to a group of 
two or three theologians whom I trust and with whom I work. (I realize that 
the evidence suggests that not all bishops have a working relationship with 
trustworthy theologians, but if they want to give mandates they had better 
find some.) With considerably less angst than the departmental interviewers, 
they might ask to read her dissertation, and contact some references, and 
interview her. Then, on their recommendation and his acceptance, she might 
be invited to one of his cathedral eucharists, asked to sit in the sanctuary in 
academic garb (with senior theologians on either side), be introduced and 
welcomed at the homily, and then asked to lead the congregation in the Ni- 
cene Creed, which qualifies as her inaugural profession of faith and manifests 
that she “teaches within the full communion of the Catholic Church.” That 
would be followed by presentation of her mandate. Somewhere along this 
progression, they probably ought to break bread together. And if the bishop 
takes his residential theologians seriously, he might invite them all for an 
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annual afternoon of discussion, a eucharist together, and a good dinner. To 
carry it further, it might be well for the bishop to dine periodically with all his 
theologians, and acknowledge their publications when they send him compli- 
mentary copies, and call on them to counsel with him about questions he 
confronts. He ought to list them publicly, as a resource the diocese 
acknowledges. 


That would seem to me to be a wholesome way of giving a mandate, which 
the draft Application considers to be a form of recognition, rather than of 
approbation (which the term “mandate” might otherwise suggest). It takes 
seriously the notion that if someone wants to be, and to be known as, a Cath- 
olic theologian, it is a position of public trust: a trust that a person of author- 
ity in the church should vouch for, not just someone who wants to be known 
as the CEO of “a nonsectarian and secular corporation.” It is unlikely that 
the process for receiving one’s initial mandate would be contentious. But it 
might make sense to issue a mandate for a specific term, to allow for review 
and renewal as one’s theological career unfolds. 


In the back of each president’s imagination is the darker question: what 
happens when the bishop gets complaints, or even hives, about this theolo- 
gian? Both complaints and hives can arise from different disorders, but the 
one the presidents are probably fretting about is dissent, especially dissent 
brandished in the secular media, reported and hyped by the prurient and 
unfriendly people who write that kind of story. 


To this question, the Vatican can speak with more authority than I. And 
the Vatican has already spoken, in an unnoticed document issued in the midst 
of all this other business, back in 1990, an Instruction on the Ecclesial Voca- 
tion of the Theologian. Inevitably, it deals with dissent, and inevitably, Rome 
does not encourage it. Indeed, even to speak of it brings out that well- 
remembered, painful old prose of the Holy Office. But I was pleasantly sur- 
prised by what Cardinal Ratzinger and John Paul, who gave the text his man- 
date, had to say about dissent. 


[I]t could happen that some magisterial documents might not always 
be free from all deficiencies. Bishops and their advisors have not al- 
ways taken into immediate consideration every aspect or the entire 
complexity of a question. . . . [Bear with Rome; this isn’t easy.| 


In fact, the theologian, who cannot pursue his discipline well without 
a certain competence in history, is aware of the filtering which occurs 
with the passage of time. This is not to be understood in the sense of a 
revitalization of the tenets of the faith. [In other words, don’t presume 
your own little flash of insight is a second Pentecost.] The theologian 
knows that some judgments of the magisterium could be justified at the 
time in which they were made, because while the pronouncements con- 
tained true assertions and others that were not sure, both types were 
inextricably connected. Only time has permitted discernment [though 
discernment in Rome always seems to require more time than you’ve 
got] and, after deeper study, the attainment of true doctrinal progress. 
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Even when collaboration takes place under the best conditions the 
possibility cannot be excluded that tensions may arise between the the- 
ologian and the magisterium. The meaning attributed to such tensions 
and the spirit with which they are faced are not matters of indifference. 
If tensions do not spring from hostile and contrary feelings, they can 
become a dynamic factor, a stimulus to both the magisterium and theo- 
logians to fulfill their respective roles while practicing dialogue, 


In the dialogue a twofold rule should prevail. When there is a ques- 
tion of the communion of faith, the principle of the “unity of truth” 
(unitas veritatis) applies. When it is a question of differences that do 
not jeopardize this communion, the “unity of charity” (unitas caritatis) 
should be safeguarded. Even if the doctrine of the faith is not in ques- 
tion, the theologian will not present his own opinion or divergent hy- 
potheses as though they were non—arguable conclusions. Respect for 
the truth as well as for the people of God requires this discretion (cf. 
Rom, 14:1-15; 1 Cor. 8; 10:23-33). For the same reasons, the theologian 
will refrain from giving untimely public expression to them.%’ 


There, surrounded by cautious double negatives like so many potted ferns, 
is a pretty fair account of what the high-ego theologian does well to take to 
heart about dissent. The subtext, as they say, seems to be that theologians 
whose egos interfere lose the benefit of the doubt. 


There is another side to this. Theologians sometimes blurt out their new 
and critical insights publicly, with little sense of the public forum (or perhaps 
a very attentive sense of it). We are like unpolished actors who imagine our 
voice sounds in the back of the house like it sounds to us on stage. One of 
the functions of the bishop-as-coach-and-critic is to help at times like this. 
Until you can make sense to your bishop, you probably can’t make good 
enough sense to your Catholic public. And if you don’t care about the pub- 
lic, why are you trying so hard to gain their attention? There are also times 
when a theologian is being roughed up unfairly, and some plucky patronage 
from the bishop can be much appreciated. Matthew Clark’s persistent loy- 
alty, as bishop of Rochester, to his priest, Charles Curran, may be a case in 
point. 

I do not think the presidents can have it both ways. If they recognize 
theologians as Catholic theologians, then those scholars will have dual citi- 
zenship in the church and in the academy, and in that complex public status 
they will exemplify the situation of the Catholic university itself — called to be 
academically authentic and religiously faithful. Obviously they will also ex- 
emplify the dual responsibility of the Catholic college presidents, whose own 
ambivalence may explain their reluctance to expect it of their theologians. 
But on a campus where the clerics, the lawyers, the medics, the ROTC, the 
counseling psychologists, and the security force all maintain multiple citizen- 
ship, so to speak, why is that such an obstacle? 
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Sometimes, though rarely, after due consideration and colloquy a bishop 
will make the judgment that a Catholic theologian in his church is no longer 
teaching “within the full communion of the Catholic Church.” This standard 
must be construed strictly, and not invoked to stifle the free and responsible 
wrangling we need and accept in order to keep faith and understanding vi- 
tally alive. But when a bishop exercises his fidelity and conscientiously with- 
draws a theologian’s mandate, the university will be faced with pretty much 
the same problem as when a professor of law is disbarred, or a professor of 
medicine loses his license, or a professor of painting goes color-blind, or a 
professor in any discipline becomes unreliable. If the faculty member is un- 
tenured, her contract could be allowed to expire. If tenured, his teaching 
responsibilities could be reconfigured to exclude courses in Catholic theol- 
ogy. Or her contract could be bought out. Or the university could attempt 
dismissal for cause. It will always be a perilous business, especially since uni- 
versities are so little disposed to protect their students from tenured incom- 
petents. But the problem of the de-mandated theologian is not a unique 
problem. Whether or not the faculty will abide such action will probably 
depend upon whether the university exercises a like responsibility in other 
disciplines. 


WHERE YOUR TREASURE IS... 


For all these reasons I do not believe that the church’s enactment for 
Catholic universities is unworkable, as the presidents want to believe, and 


want us to believe. How all this will conclude may be mystically prefigured 
by two telltale remarks overheard along the way. They evoke the very differ- 
ent perspectives of the two antagonists in this long and very important strug- 
gle — the presidents and the pope. When confronted by Rome’s mandate to 
scrap the Ordinances and rewrite, and then the canonists’ no-nonsense 
Norms that were the result, several of the lead presidents agreed among 
themselves that the only sensible policy on their part will be to continue de- 
laying still longer, until the “old man” dies. 

The other remark came from the old man. It was made in a private audi- 
ence with some of the presidents’ most senior and credible spokespersons 
who went to lobby him. They ardently explained why special exigencies de- 
termining their survival in America left them no alternative but to present 
themselves publicly as civil, ostensibly secular, institutions answerable to no 
one — while, of course, comporting themselves privately as the Catholic 
schools they had always been. The pope is said to have replied, with a smile, 
“Then I think you will have to learn to get along without the American gov- 
ernment’s money.” 
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TOWARD DIVERSE DIVERSITY: 
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As faculty members of a non-Catholic university, but one that is deeply 
concerned with the right of religiously affiliated institutions of higher educa- 
tion to implement measures such as those contemplated by Ex Corde Eccle- 
siae, we are honored to participate in this symposium. We are very conscious 
that we are not experts on the range of issues posed for Catholic higher edu- 
cation by Ex Corde Ecclesiae, including those posed for both Catholic and 
non-Catholic colleagues. We welcome the opportunity to learn from others 
who bring much greater knowledge of these issues to the symposium, and we 
hope that our diverse perspective will be useful. 

What we bring, in addition to many years of interest in the relevant issues, 
is experience at Brigham Young University (BYU), which is currently the 
largest religiously affiliated university in the United States.! The Church of 
Jesus Christ of Latter-day Saints (the “LDS” or “Mormon” Church) is the 
sponsoring religious organization, and its linkage to BYU is if anything sub- 
stantially closer than the linkage typical at Catholic universities. Moreover, 
the policies designed to preserve the close ties between the Church and the 
University appear to be considerably stronger than those called for by Ex 
Corde Ecclesiae and the proposed Application to the United States. The 
Chairman of BYU’s Board of Trustees is the President of the LDS Church, 
and the members of the Board are drawn from the highest governing bodies 
of the Church-other members of the First Presidency, members of the Quo- 
rum of the Twelve Apostles, and representatives of other important organiza- 
tions within the Church. To the best of our knowledge, the Vatican has no 
similar direct presence on the boards of Catholic institutions of higher educa- 


tion in the United States, although ecclesiastical figures often hold leading 
roles.” 





* Associate Academic Vice President and Professor of Law, Brigham Young 
University. 

** Professor of Law, Brigham Young University. The authors wish to express thanks 
to Lisa Grigg, Stephen Ray Olsen, and David B. Thomas for their contributions to this 
article. The authors also wish to thank the other participants in this symposium for helpful 
comments and insights. 

1. Brigham Young University has approximately 29,000 students, enrolled primarily 
in undergraduate programs. There are approximately 1,500 members of the full time 
faculty, with an additional 400 part-time faculty members as well as more than 3,000 ad- 
ministrative and staff personnel. If one adds in thousands of student employees, the num- 
bers are much larger. 


2. For example, the Archbishop of Washington is the Chancellor of Catholic Univer- 
sity of America. 
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More generally, it is safe to say that no one who attends or teaches at 
BYU will fail to notice that the mission of the university is designed to con- 
tribute to the larger mission of the LDS Church. Prominent church leaders 
address campus-wide devotionals that are held almost every week. Training 
in student church units helps prepare BYU students for life in a church that is 
theologically committed to a lay ministry. The linking of the missions of 
church and university certainly parallels and arguably exceeds that contem- 
plated by Ex Corde Ecclesiae. 


BYU has official policies expressing a strong preference for hiring scholars 
who are faithful members of the LDS Church, with the result that approxi- 
mately 95% of the faculty are LDS. By contrast, the requirements of the 
Particular Norms of the Application to the effect that “the university should 
recruit and appoint faithful Catholics so that, as much as possible, those com- 
mitted to the witness of the faith will constitute a majority of the faculty,”? 
seem less demanding. Non-LDS faculty members at BYU are free to pursue 
their own religious beliefs, but are required to observe the university’s Honor 
Code and are expected to carry out their teaching and research roles in ways 
that are compatible with the mission of the university. Stricter requirements 
apply to LDS Church members. Before being hired, they are endorsed by 
ecclesiastical leaders, and interviewed by department, college and university- 
level officials, and by a member of one of the governing bodies of the 
Church. In addition, faculty appointments must be approved by the univer- 
sity’s Board of Trustees. Thereafter, they are expected to meet the conduct 
standards necessary for entrance into LDS Temples, which entails attending 
church regularly, paying tithing, abstaining from extra-marital sex, avoiding 
alcohol, coffee, tea, tobacco, and illegal drugs, being honest, and in general, 
doing one’s best to live a Christian life. Because of differences in doctrine, 
the meaning of what it is to be a “faithful Catholic” under Ex Corde Ecclesiae 
would no doubt differ, but the thrust is similar. Christian witness rings 
hollow if it is not witness both in word and in deed. Moreover, each religious 
tradition has its own experience and its own doctrines about the issues of how 
truth is to be communicated. One of the texts regarded as scripture in our 
tradition proclaims, 


Verily I say unto you, he that is ordained of me and sent forth to preach 
the word of truth by the Comforter, in the Spirit of truth, doth he 
preach it by the Spirit of truth or some other way? And if it be by some 
other way, it is not of God.4 


This is sobering and humbling language, both for a teacher and for a religious 
tradition. Within the LDS tradition, it is understood that while no one is 
perfect, an individual is much more likely to be able to teach “by the Spirit” 
if one is leading a generally worthy life. While doctrines about what best 
qualifies teachers may vary, most traditions assume that there is some con- 





3. Ex Corde Ecclesiae: An Application to the United States; Part Two, Art. 4, Section 
3(b) (1998) [hereinafter Application]. 
4. Doctrine & Covenants 50:16-17. 
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nection between an individual’s beliefs and personal worthiness and effec- 
tiveness in helping to communicate both the highest truths and those that are 
more mundane. Accordingly, it is not at all surprising that religious traditions 
feel obligated to do what they can to assure that their teachers, both in their 
formal church settings and in their educational institutions, do all they can to 
maintain a clear channel for divine influence in their teaching. 

Our experience, both as faculty members, and in Jim’s case, as the mem- 
ber of BYU’s administration currently responsible for dealing with hiring and 
other employment issues, is that the foregoing policies contribute in signifi- 
cant ways to a vibrant though obviously diverse academic environment. In 
our personal lives, we have felt a freedom at B.Y.U. to explore and discuss 
with students issues and values that would have been difficult to discuss with 
the same measure of openness at other institutions. There are, of course, 
trade-offs. Many will elect to teach or study in different settings. But given 
the dwindling number of institutions that are diverse in that they provide 
genuinely religious settings for study, it seems to us all the more important 
that such settings be protected. Churches and universities are the seedbeds 
of pluralism, and one of the major hazards of our time is that there are too 
many pressures toward forcing all institutions to be pluralistic in exactly the 
same way, thereby threatening in the long run a major source of pluralism in 
society. Whatever those within the Catholic Church and within Catholic 
higher education may think about the pros and cons of Ex Corde Ecclesiae, it 
is vital that the right to pursue such a policy should be protected. To the 
extent that BYU provides if anything a harder case, the news, at least thus 
far, is that Ex Corde Ecclesiae is unlikely to unleash new liability nightmares 
for Catholic higher education. American law continues to respect the right to 
such religious and educational autonomy. 

The fundamental legal question posed by Ex Corde Ecclesiae and the pro- 
posed Application to the United States is whether U.S. law will continue to 
protect the right of religious institutions, including religiously affiliated edu- 
cational institutions, to the autonomy necessary to maintain religiously di- 
verse forms of diversity in American higher education. Our paper focuses on 
a limited set of issues that bear on this question, some of which are strictly 
legal, and some (such as accreditation) that are quasi-legal because of the 
practical impact they have on the functioning of contemporary educational 
institutions. Section I addresses the implications of Title VII and parallel 
state legislation proscribing discrimination in employment. Following sec- 
tions address contract issues (Section II), academic freedom (Section III), 
and accreditation (Section [V). In our view, protection of academic auton- 
omy for religious higher education is linked to maintaining academic integ- 
rity. If we lose the right to be diversely diverse, we risk losing the right to be 
what we truly are, and what we truly should be. 


I. EMPLOYMENT DISCRIMINATION LAW 


In a litigious world, in which it is becoming increasingly easy to turn lost 
job opportunities, denied promotions, and terminations into lawsuits, liability 
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under anti-discrimination legislation is inevitably a major worry for educa- 
tional institutions that are already short of funds and can ill afford employ- 
ment litigation. From this perspective, the good news is that both Title VII 
and parallel state legislation contain strong exemptions for religious employ- 
ers in general and for educational institutions in particular. The difficult 
questions, of course, turn on how broadly these exemptions are to be 
construed. 

To provide context for the analysis of these questions, it may be helpful to 
relay an experience described to one of us at roughly the time of the 
Supreme Court’s decision in the Amos case.> A lawyer from another tradi- 
tion described why the outcome in Amos seemed so important to him. He 
had attended a small college sponsored by his own faith tradition. He had 
attended religion classes, and had benefitted from the atmosphere in other 
subjects that he studied. But as he looked back, the person who had the 
greatest impact on his own personal conversion was a cook in the college 
cafeteria. This account highlights the need for a broad understanding of the 
exemptions in our anti-discrimination laws, which are designed to protect the 
autonomy of religious institutions in determining how they can best carry out 
their religious mission. State officials need to be discriminating about dis- 
crimination, if the practical needs of religious institutions are to be ade- 
quately respected. 

With this type of practical reality in mind, let us turn to the applicable anti- 
discrimination norms themselves. Title VII of the Civil Rights Act of 1964 


was meant to shield the workplace from various types of discrimination by 
placing prohibitions on employers on the basis of race, sex, religion and na- 
tional origin.® It provides: 


It shall be an unlawful employment practice for an employer (1) to fail 
or refuse to hire or to discharge any individual, or otherwise to discrimi- 
nate against any individual with respect to his compensation, terms, 
conditions, or privileges of employment, because of such individual’s 
race, color, religion, sex, or national origin; or (2) to limit, segregate, or 
classify his employee or applicants for employment in any way which 
would deprive or tend to deprive any individual of employment oppor- 
tunities or otherwise adversely affect his status as an employee, because 
of such individual’s race, color, religion, sex, or national origin.’ 


There are three basic exemptions to Title VII’s prohibition of discrimination 
in the workplace where religion is involved: 1) preferential treatment on reli- 
gious grounds by religious corporations, organizations and educational insti- 
tutions;* 2) preferential treatment in connection with a bona fide 
occupational qualification (BFOQ);? and 3) preferential treatment by reli- 





5. Corporation of the Presiding Bishop of the Church of Jesus Christ of Latter-day 
Saints v. Amos, 483 U.S. 327 (1987). 

6. 42 U.S.C. § 2000 (1994). 

7. 42 U.S.C. § 2000e-2(a)(1994). 

8. 42 U.S.C. § 2000e-1 (1994). 

9. 42 US.C. § 2000e-2(e)(1) (1994). 
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gious schools and learning institutions.'° Catholic universities seeking to im- 
plement Ex Corde Ecclesiae when making hiring and firing decisions will no 
doubt take particular solace from the third exemption, which provides: 


It shall not be an unlawful employment practice for a school, college, 
university, or other educational institution, or institution of learning to 
hire and employ employees of a particular religion if such school, col- 
lege, university, or other educational institution or institution of learn- 
ing is, in whole or substantial part, owned, supported, controlled, or 
managed by a particular religious corporation, association, or society, 
or if the curriculum of such school, college, university, or other educa- 
tional institution of learning is directed toward the propagation of a 
particular religion.'' 


The issue for a religious university becomes whether it is considered owned, 
supported, controlled or managed in whole or substantial part by a religious 
entity, or whether it has the requisite religious mission. The closer the nexus 


between the school and the religious corporation or affiliation the easier the 
answer will be. 


The religious exemption does not give religious institutions blanket ap- 
proval to make hiring and firing decisions without regard to the other provi- 
sions of Title VII. In particular, institutions availing themselves of the 
religious exemption are not thereby justified in making such decisions based 
on race or national origin.'* But where genuine concerns about maintaining 
the religious environment or otherwise contributing to the religious mission 
of an institution are at stake, the exemptions should be sufficiently broad. 

State law is equally likely to exempt a religious educational institution 
from granting preferences to adherents of the same faith in its hiring and 
firing practices, and possibly even more so. A majority of the states provide 
an exemption for religious organizations or religious educational institutions. 
The most common form such state exemptions take is similar if not identical 
to the Title VII language. For example, Arizona’s statute provides: 


It is not an unlawful employment practice: For any school, college, uni- 
versity or other educational institution or institution of higher learning 
to hire and employ employees of a particular religion if such school, 
college, university or other educational institution or institution of 
learning is in whole or in substantial part owned, supported, controlled 
or managed by a particular religion or religious corporation, association 
or society, or if the curriculum of such school, college, university or 
other educational institution or institution of learning is directed to- 
ward the propagation of a particular religion.'* 





10. 42 U.S.C. § 2000e-2(e)(2) (1994). 

tt. Id: 

12. See, e.g., Rayburn v. General Conference of Seventh-day Adventists, 772 F.2d 
1164 (4th Cir.), cert. denied, 478 U.S. 1020 (1985). 

13. Ariz. Rev. Stat. Ann. § 41-1463(F)(2) (West 1992 & Supp. 1998). Other stat- 
utes with similar or identical language include: D.C. Cope ANN. § 1-2503(b) (1992 & Supp. 
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Other state statutes effectively exempt religious higher education from their 
coverage by explicitly excluding educational and charitable religious institu- 
tions from the definition of “employer.”'* Still another state variation is to 
grant the religious educational institution the right to limit employment to or 
grant preference to members of the same religion.'° 

The exemption that offers the least amount of protection to religious uni- 
versities comes from the states that allow for an exception when there is a 
bona fide occupational qualification.’ This will not give the automatic ex- 
emption that other statutes provide for religious educational institutions. 
Those institutions will find themselves having to prove they deserve a partic- 
ular exception on a case-by-case basis, and the exemption will not always 
protect hiring faithful members of a tradition for more secular positions. 

There are a variety of issues that could be addressed with respect to the 
foregoing anti-discrimination norms, but the most critical question is the 
scope that should be given to the exemptions. If the provisions are broadly 
construed, as we believe they should be, the available exemptions should 
shield institutions that elect to implement Ex Corde Ecclesiae. Father Araujo 
provides a detailed analysis of the legislative history of the exemption for 
educational institutions that makes it clear that Congress intended the ex- 
emptions to be liberally construed to protect all employment decisions made 





1998); DEL. CopE ANN. tit. 19 § 711(f)(2) (1995 & Supp. 1998); Ky. Rev. Stat. ANN. 
§ 344.090(3) (Michie 1997); La. Rev. Stat. ANN. § 23:332(H)(2) (West 1998); Mp. ANN. 
Cope , art. 49B, § 16(g)(3) (1998); Mass. GEN. Laws. Ann. ch. 151B § 4(18) (West 1996 & 
Supp. 1998); Minn. Stat. ANN. § 363.02 sub.8 (West 1991 & Supp. 1999); Nes. Rev. STat. 
§ 48-1103(1) (1998); Nev. Rev. Stat. ANN. § 613.350(4) (Michie 1997); 43 Pa. Cons. 
Stat. ANN. § 955(h)(10) (West 1995 & Supp. 1998); R.I. Gen. Laws. ANN. § 28-5-6(6)(ii) 
(1998); TEx. LABor Cope Ann. § 21.109(a) (West 1996); UraH Cope ANN. § 34A-5- 
106(3)(a)(ii) (1997); and Vr. Stat. ANN. tit. 21, § 495(e) (1987 & Supp. 1998). 

14. Indiana’s statute reads: “The term ‘employer’ does not include: . . . any school, 
education, or charitable religious instiution owned or conducted by or affiliated with a 
church or religious institution.” IND. CopE ANN. § 22-9-1-3(h)(2) (Michie 1997 & Supp. 
1998). See also 775 ILL. Comp. Stat. ANN. 5/2-101(B)(2) (West 1993); Me. Rev. STAT. 
ANN. tit. 5 § 4573-A(2) (West 1989 & Supp. 1998); Mo. Ann. Start. § 213.010(8) (West 
1996 & Supp. 1999); N.H. Rev. Stat. ANN. § 354-A:2(VIIT) (1995); WasH. REv. CoDE 
Ann. § 49.60.040(3) (West 1990 & Supp. 1999); and Wyo. Stat. Ann. § 27-9-102 (Michie 
1997). 

15. IDAHO CopDE § 67-5910(2)(c) (1995); and N.M. Start. ANN. § 28-1-9(B) (Michie 
1998). 

16. See Car. Gov’t Cope § 12940 (West 1992 & Supp. 1999); Fila. Stat. ANN. 
§ 760.10(8)(a) (West 1997); Ga. CopE Ann. § 45-19-34 (Michie 1990 & Supp. 1998); KAN. 
STAT. ANN. § 44-1009(a)(1) (1993); MicH. Comp. Laws ANN. § 37.2208 (West 1985 & 
Supp. 1998); Mont. CopE Ann. § 49-2-303(1)(c) (1997); N.D. Centr. Cope § 14-02.4-08 
(1997); and OKLA. Stat. ANN. tit. 25 § 1302 (West 1987). See also states that provide both 
the BFOQ exception and other exemptions that may provide more protection. Mass. 
Gen. Laws. Ann. ch. 151B § 4 (West 1996 & Supp. 1998); Me. Rev. Stat. ANN. tit. 5 
§ 4572 (West 1989 & Supp. 1998); and N.M. Stat. Ann. § 28-1-7 (A)(1) (Michie 1998). 
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by the institutions covered.'? Our aim here is to suggest additional argu- 
ments for broad construction of the exemptions. 

Fundamentally, the argument is that the First Amendment guarantees au- 
tonomy to religious institutions, that the constitutional guarantee of religious 
autonomy extends to religiously affiliated educational institutions, and that 
exemptions in anti-discrimination legislation should be read broadly to pro- 
tect the constitutional values involved. 

It has long been recognized that the religion clause of the First Amend- 
ment safeguards the religious autonomy not only of individuals, but of reli- 
gious associations.'* Professor Douglas Laycock wrote the pathbreaking 
article working out this idea in the employment area,'? and the fundamental 
idea has been further elaborated by Professor Carl Esbeck,?° among others. 
The basic notion of institutional autonomy runs as the guiding thread 
through the Supreme Court’s decisions in church property dispute cases?! 
and other cases involving the internal affairs of religious institutions.?? 

In his 1981 article, Professor Laycock argued that it made more sense to 
think of the autonomy value as being grounded in the Free Exercise Clause, 
since the key functional import of the autonomy value is to relieve religious 
institutions of regulatory burdens that might otherwise apply.”? This analysis 
was developed, however, in a pre-Smith** world, when the Free Exercise 
Clause was understood to have some bite against neutral regulatory burdens 
imposed on religious institutions. In the post-Smith, post-Boerne*> context, 
however, it is important to remember that the autonomy doctrine has Estab- 
lishment Clause roots as well. That is, the Establishment Clause was 
designed to make it clear that the federal government lacked power-—in the 
strong sense of jurisdictional competence-to intervene in religious affairs. 
Since Everson,” the Establishment Clause has been held applicable to the 
states. The functional impact of the constitutional limitation on state power 
in the field of religion is to separate church from state, and by implication, to 





17. Robert John Araujo, S.J., Ex Corde Ecclesiae and Mission-Centered Hiring in Ro- 
man Catholic Colleges and Universities: To Boldly Go Where We Have Gone Before, 25 J.C. 
& ULL. 835 (1999). 

18. See Douglas Laycock, Towards a General Theory of the Religion Clauses: The Case 
of Labor Relations and the Right to Church Autonomy, 81 Covum. L. Rev. 1373 (1981). 

19. Id. 

20. Carv H. EsBEck, THE REGULATION OF RELIGIOUS ORGANIZATIONS AS RECIPI- 
ENTS OF GOVERNMENTAL ASSISTANCE (1996); Carl H. Esbeck, Government Regulation of 
Religiously Based Social Services: The First Amendment Considerations, 19 Hast. Const. 
L.Q. 342 (1992); Carl H. Esbeck, Establishment Clause Limits on Governmental Interfer- 
ence With Religious Organizations, 41 WasH. & LEE L. REv. 347, 369-70 (1984). 

21. See, e.g., Jones v. Wolf, 443 U.S. 595 (1979); Presbyterian Church v. Mary Eliza- 
beth Blue Hull Mem’! Presbyterian Church, 393 U.S. 440 (1969). 

22. See, e.g., Serbian E. Orthodox Diocese v. Milivojevich, 426 U.S. 696 (1976). See 
generally Arlin M. Adams & William R. Hanlon, Jones v. Wolf: Church Autonomy and the 
Religious Clauses of the First Amendment, 128 U. Pa. L. Rev. 1291 (1980). 

23. See Laycock, supra note 18, at 1378-88. 

24. Employment Div. v. Smith, 494 U.S. 872 (1990). 

25. City of Boerne v. Flores, 521 U.S. 507 (1997). 

26. 330 U.S. 1 (1947). 
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protect the autonomy of religious institutions. In crucial respects, the Estab- 
lishment Clause provides even greater protection for religious autonomy 
than the Free Exercise Clause. There is no need to meet a “burden” require- 
ment in the Establishment Clause context. No showing of coercion is neces- 
sary.*’ More generally, to use the spatial imagery implicit in the “wall of 
separation” metaphor, the Establishment Clause creates a buffer zone be- 
tween the domain of the state and the domain of church autonomy. Free 
exercise rights abut directly against state power; the assumption behind Es- 
tablishment Clause analysis that the state lacks power to take actions “re- 
specting an establishment of religion” leaves additional breathing space. The 
state may not be “excessively entangled” with religious institutions. 


When one thinks about religious institutions, one obviously thinks first 
about core religious institutions: the church, the synagogue, the mosque and 
the associated religious structures. But it is clear that the teaching function is 
absolutely central to the life and transmission of religious values, and reli- 
gious communities should have broad latitude to structure various aspects of 
their teaching function in any way that seems appropriate in their community 
(within the broad constraints that set limits to any religious rights). In short, 
anti-discrimination legislation gets it right when it proposes exemptions for 
religiously affiliated educational institutions, and this legislation should be 
broadly construed. 


One of the core teachings of the case law dealing with internal religious 
disputes is that courts lack competence—both in the jurisdictional sense, and 
in the sense of expertise-to address religious disputes. As Laycock and 
Waelbroeck have pointed out, this basic principle applies in the context of 
academic freedom disputes within religiously affiliated universities.”* It is for 
this reason that courts lack power to intervene in disputes involving “ministe- 
rial” positions.? 

The difficult question, of course, is the extent to which this basic rationale 
extends to other positions as well. While Amos did not squarely address this 
issue because of the way the case was presented to the court as an Establish- 
ment Clause issue, it certainly legitimated an interpretation of Title VII 
which gave religious institutions broad autonomy in considering the way they 
hire and fire seemingly non-religious employees. The ultimate question is 
who should determine how a religious institution goes about structuring its 
religious mission. As between outside state officials and the religious institu- 
tion itself, the constitutional values at stake clearly incline toward protecting 
the perspective of the religious institution. Persons in support positions that 
are not directly involved in “ministerial” functions may contribute to the reli- 
gious mission (or free up religious resources) in ways that are highly signifi- 
cant to the religious community. 





27. Abington Sch. Dist. v. Schempp, 374 U.S. 203, 221-24 (1963). 

28. Douglas Laycock & Susan E. Waelbroek, Academic Freedom and the Free Exer- 
cise of Religion, 66 TEx. L. Rev. 1455, 1460-63 (1988). 

29. See Alicea v. New Brunswick Theological Seminary, 608 A.2d 218 (N.J. 1992); 
Welter v. Seton Hall Univ., 608 A.2d 206 (N.J. 1992). 
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In a forthcoming essay,*° Professors Patrick Schiltz and Douglas Laycock 
suggest that the cases dealing with internal religious disputes are poorly 
suited for resolving religious employment disputes. In their view, this line of 
cases have all 


involved disputes over interpretation of, or continued adherence to, 
standards that were internally derived, i.e., that were found in the doc- 
trines or governing documents of the religious organization. By con- 
trast, in most employment disputes, the government itself has made a 
policy choice and sought to impose that choice on a religious organiza- 
tion —- by, for example, dictating that the organization may not make 
employment decisions on the basis of race or that its employees must be 
permitted to join unions. Different problems arise when the govern- 
ment is invited to referee an internal dispute within a religious organi- 
zation —- and to do so with reference to the organization’s own 
internally derived standards —- than when the government takes it 
upon itself to regulate religious organizations in pursuit of secular ends. 
Case law that appropriately safeguards religious liberty in one setting 
will not necessarily do so in the other. 


Whatever one thinks of the validity of this criticism with respect to the whole 
array of cases that arise in religious employment settings, it seems particu- 
larly inapt with respect to the issues likely to arise in connection with imple- 
mentation of Ex Corde Ecclesiae. In that context, the underlying disputes 
concern differences of opinion within a religious community about how its 
educational institutions should best be structured to further the overall reli- 
gious mission and to implement the canon law of the church with which the 
educational institutions are affiliated. This is clearly the type of dispute that 
the internal religious dispute cases require secular courts to avoid. 

One hazard in applying the religious dispute cases to conflicts that may 
arise in the course of implementing Ex Corde Ecclesiae derives from a recur- 
rent misunderstanding of one of the major branches of Supreme Court doc- 
trine in this area. After Jones v. Wolf! it became clear that states could 
avoid impermissible intervention in religious affairs either by adopting a def- 
erence to church polity approach, or by adopting the “neutral principles” ap- 
proach. Some courts have confused the “neutral principles” theory of Jones 
with the “general and neutral laws” of Employment Division v. Smith? to 
conclude that whenever a court can identify secular (i.e., religiously neutral) 
governing principles, it is free to apply them to a dispute, thereby overriding 
religious autonomy concerns. Thus, in South Jersey Catholic School Teachers 
Association v. St. Teresa of the Infant Jesus Church Elementary School,? an 
intermediate appellate court in New Jersey, after noting the “longstanding 





30. Patrick J. ScHi_tz & DouGLas Laycock, Employment, in THE STRUCTURE OF 
AMERICAN CHURCHES (forthcoming treatise to be published under the auspices of the 
DePaul Center for Church/State Studies). 

31. 443 U.S. 595 (1979). 

32. 494 U.S. 872 (1990). 

33. 675 A.2d 1155 (N.J. Super. App. Div. 1996). 
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principle of First Amendment jurisprudence [that] forbids civil courts from 
deciding issues of religious doctrine or ecclesiastical polity,”** went on to 
state: 


Courts can decide secular legal questions in cases involving some back- 
ground issues of religious doctrine, so long as they do not intrude into 
the determination of the doctrinal issues. . . . In such cases, courts must 
confine their adjudications to their proper civil sphere by accepting the 
authority of a recognized religious body in resolving a particular doctri- 
nal question, while, where appropriate, applying neutral principles of 
law to determine disputed questions which do not implicate religious 
doctrine. . . . “Neutral principles” are wholly secular legal rules whose 


application to religious parties does not entail theological or doctrinal 
evaluations.*° 


The Appellate Division’s claim in the foregoing passage is that any hazard to 
religious autonomy resulting from state action (state-mandated collective 
bargaining in the South Jersey case) can be cured by “reliance on the doctrine 
of neutral principles.”°° Essentially, the Appellate Division assumes that so 
long as it relies on “wholly secular legal rules whose application to religious 
parties does not entail theological or doctrinal evaluations,” it is free to im- 
pose regulatory burdens on a religious entity.77 As developed in the church 
property jurisprudence of the U.S. Supreme Court, however, the doctrine of 
neutral principles has a very different meaning. It holds that where a reli- 
gious body has exercised its autonomy by executing standard legal documents 
such as contracts, wills, trusts, and deeds, courts may apply “neutral princi- 
ples” to interpret those instruments.** The aim of this doctrine is to assure 
that courts defer to expressions of religious autonomy embodied in secular 
instruments,*? not that they are free to invoke substantive secular norms to 
dictate the manner in which religious autonomy may be exercised in the first 
place. Thus, the neutral principles doctrine may not be used to defend impo- 
sition of outside resolutions on disputes arising from the implementation of 
Ex Corde Ecclesiae. To the contrary, this doctrine is merely one of two con- 
stitutionally permissible approaches to protecting the autonomy of religious 
communities in resolving such disputes. The religion exemptions in Title VII 
and parallel state legislation are designed to respect this autonomy, and for 


this reason, they must be broadly construed to accommodate the demands of 
Ex Corde Ecclesiae. 





Id. at 1171. 

Id. 

Id. 

Id. (citing Elmora Hebrew Center, Inc. v. Fishman, 593 A.2d 725 (N.J. 1991)). 
Jones v. Wolf, 443 U.S. 595 602-06 (1979). 

See id. at 597-98. 
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II. Contract Issues 


Many faculty are attracted to religious colleges and universities because of 
the religious mission and values of those institutions. They desire to teach in 
a manner that is both intellectually enlarging and spiritually strengthening. 
For those faculty, teaching at a school where they do not have to check their 
religious identity at the door is a liberating experience. It permits them to be 
whole persons, to pursue answers to questions that are off limits at other 
schools, and to talk openly about how their religious principles relate to their 
academic discipline.*° They desire to provide a high quality education in an 
environment that is consistent with the ideals and principles of the church. 

Freedom of contract permits people to assent voluntarily to employment 
terms that promote the mission of a religious college or university.*1 The 
terms are set forth in the offer letter, the annual contract, and the university 
policies. The religious expectations of the university should be explicitly de- 
scribed in those documents. 

The Ex Corde Application states, “In order to maintain and safeguard its 
Catholic identity, every Catholic university should set out clearly in its stat- 
utes or mission statement or in some other internal document its Catholic 
character ... .”42 The General Norms of Ex Corde Ecclesiae provide, “All 
teachers and administrators, at the time of their appointment, are to be in- 
formed about the Catholic identity of the institution and its implications, and 
about their responsibility to promote, or at least to respect, that identity.”* 
The Particular Norms of the Application provide, “The administration should 
inform faculty and staff at the time of their appointment regarding the Catho- 
lic identity, mission and religious practices of the university and encourage 
them to participate, to the degree possible, in the spiritual life of the 
university.”*4 

In hiring, it is wise to give faculty applicants copies of the religious expec- 
tations, to discuss them in the interview process, and to answer questions. 
This helps to insure that the new faculty understand the expectations and 
voluntarily agree to them. It also helps the university to assess an applicant’s 
commitment to the expectations. Then the parties can make an informed 
decision about whether to enter into an employment relationship that will 
hopefully fulfill the expectations of both the faculty member and the 
university. 

The Particular Norms provide that “the university should recruit and ap- 
point faithful Catholics as professors so that, as much as possible, those com- 





40. See James D. Gordon III, The Importance of Religiously Affiliated Law Schools, 
37 Catu. Law. 183, 184 (1996). 

41. “Contracts may not only specify faculty’s duties and rights but also may have addi- 
tional requirements, such as acceptance of the tenets of a particular religion (if the institu- 
tion is affiliated with a religious organization).” WILLIAM A. KaApPLIN & BARBARA A. LEE, 
THE Law oF HIGHER EpucaTIon 155 (3d ed. 1995). 

42. Application, Part One, section VII. 

43. John Paul II, Apostolic Constitution of the Supreme Pontiff, Ex Corde Ecclesiae, 
General Norms, Art. 4, section 2 (1990) [hereinafter Ex Corde Ecclesiae}. 

44. Application, Part Two, Art. 4, section 3(b). 
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mitted to the witness of the faith will constitute a majority of the faculty.”* 
This provision helps to preserve the religious mission and identity of the insti- 
tution as a Catholic college or university.*° A religious university may also 
desire that most faculty will be role models to the students of people who are 
proficient in their academic discipline and faithful and committed in the 
church. This communicates to the students that one does not have to make a 
choice between being a good academic or a religious person.*’ Instead, the 
university desires its students to develop a sound integration of intellect and 
faith. Ex Corde Ecclesiae states, “Christians among the teachers are called to 
be witnesses and educators of authentic Christian life, which evidences an 
attained integration between faith and life, and between professional compe- 
tence and Christian wisdom.”4* 


Faithful faculty provide examples to the students of the proposition that 
intellectual achievement and rigorous analysis are not incompatible with reli- 
gious faith, and that they can even complement one another. The power of 
this example cannot be overstated. A faithful faculty member shows her stu- 
dents in a concrete way that the integration of intellect and faith is possible, 
and she proves it with evidence no less convincing than the power of her own 
life.4° Former Notre Dame President Theodore M. Hesburgh said, “The 
greatest gift a [college or university] president can give his students is the 
example of his life.”>° 


The norms provide that “all faculty . . . are expected to exhibit not only 
academic competence but integrity of doctrine and good character. When 
these qualities are found to be lacking, the university statutes are to specify 
the competent authority and the process to be followed to remedy the situa- 
tion.”>! To insure enforceability, the university documents should specify 
the standards that define “integrity of doctrine” and “good character.” 


The transition to new employment terms that reflect the Ex Corde norms 
could take time, depending on the institution. New faculty assent to the new 
terms when they are hired. Untenured faculty have annual contracts, so their 
employment terms can be modified yearly. However, for tenured faculty the 
issue is more complicated. A university can modify the employment terms of 
tenured faculty if the university’s by-laws reserve the authority to amend uni- 





45. Id. section 4(a). 


46. Ex Corde Ecclesiae provides, “The responsibility for maintaining and strengthen- 
ing the Catholic identity of the university . . . calls for the recruitment of adequate univer- 
sity personnel, especially teachers and administrators, who are both willing and able to 
promote that identity. The identity of a Catholic university is essentially linked to the 
quality of its teachers and to respect for Catholic doctrine.” General Norms, Art. 4, sec- 
tion 1. 

47. We are indebted to Bruce C. Hafen for this point. 

48. Ex Corde Ecclesiae, section 22. 

49. Gordon, supra note 40, at 186. 

50. Theodore M. Hesburgh, Speech at the 59th Annual Meeting of the American 
Council on Education, New Orleans, Louisiana (October 7, 1976). 

51. Application, Part Two, Art. 4, section 4(c). 
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versity policy..* A university can also modify employment terms of tenured 
faculty if the modifications are reasonable and uniformly applied.** 


The norms provide, for example, that all professors are expected to exhibit 
“integrity of doctrine and good character,”** and that professors who are not 
Catholic should be “respectful of the Catholic faith tradition.”>> The norms 
state that Catholic professors of the theological disciplines have a “duty to be 
faithful to the Church’s magisterium as the authoritative interpreter of Sa- 
cred Scripture and Sacred Tradition.”°° Catholic theology professors must 
also have a mandate granted by the bishop of the diocese in which the uni- 
versity is located.°’? The norms explain: 


The mandate is fundamentally an acknowledgment by Church au- 
thority that a Catholic professor of a theological discipline teaches 
within the full communion of the Catholic Church. The acknowledg- 
ment recognizes that he or she is a faithful Catholic, an active member 
of the Church’s communion who teaches a theological discipline as a 
special ministry within the Church community. 


The mandate recognizes the professor’s commitment and responsi- 
bility to teach authentic Catholic doctrine and to refrain from putting 
forth as Catholic teaching anything contrary to the Church’s 
magisterium.*® 


Whether these modifications are reasonable will depend on the reasonable 


expectations”? of faculty at the particular college or university. If a new term 
is not binding on tenured faculty, they will be governed by the prior provision 
unless they can be persuaded to agree to the new term. Thus, it might take a 
generation before some of the new terms apply to all faculty. However, it 
should be remembered that the church will likely exist for more than a 
generation. 


Courts refrain from adjudicating issues that involve the interpretation of 
church doctrine or issues of church governance because of establishment 
clause and free exercise concerns.™ In addition, courts are often reluctant to 





52. Rehor v. Case Western Reserve Univ., 331 N.E.2d 416, 422 (Ohio 1975) (retire- 
ment age). 

53. Karlen v. New York Univ., 464 F. Supp. 704, 706-07 (S.D.N.Y 1979) (retirement 
age); Drans v. Providence College, 383 A.2d 1033, 1039 (R.I. 1978) (mandatory retire- 
ment); Rehor v. Case Western Reserve Univ., 331 N.E.2d 416, 420-21 (Ohio 1975) (retire- 
ment age). 

54. Application, Part Two, Art. 4, section 4(c). 

55. Id. section 4(a). 

56. Id. section 4(e). 

57. Id. sections 4(f), 4(f)(4)(a). 

58. Id. sections 4(f)(1)-(2). 

59. Drans v. Providence College, 383 A.2d 1033, 1040 (R.I. 1978). 

60. See, e.g., Jones v. Wolf, 443 U.S. 595 (1979); Serbian Eastern Orthodox Diocese v. 
Milivojevich, 426 U.S. 696 (1976); Presbyterian Church v. Mary Elizabeth Blue Hull 
Church, 393 U.S. 440 (1969); Kedroff v. St. Nicholas Cathedral, 344 U.S. 94 (1952). 
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judge employment disputes involving theology faculty because those faculty 
perform ministerial functions.®! 

When courts do hear such cases, they tend to defer to the religious institu- 
tion.*? For example, in Curran v. Catholic University of America,®> the uni- 
versity prohibited a tenured professor of Catholic theology from teaching 
theology courses because of his public opposition to certain church teachings. 
After the Vatican found the professor unsuitable to teach Catholic theology, 
the board of trustees withdrew his mandate, or canonical mission, to teach 
Catholic theology at the university. The court rejected the professor’s con- 
tract and academic freedom claims. It held that because of the university’s 
relationship with the Holy See, an obligation was implied in the professor’s 
contract to observe the Holy See’s requirements. The court held that the 
Apostolic Constitution of 1979, and therefore the professor’s contract, re- 
quired him to have a canonical mission, which meant that he had to teach in 
the name of the church and not to oppose its doctrine. 


Ill. AcADEMIC FREEDOM 


Ex Corde Ecclesiae raises some academic freedom issues. The General 
Norms provide, “Freedom in research and teaching is recognized and 
respected according to the principles and methods of each individual disci- 
pline, so long as the rights of the individual and of the community are pre- 
served within the confines of the truth and the common good.”® They 
further state: 


In ways appropriate to the different academic disciplines, all Catholic 
teachers are to be faithful to, and all other teachers are to respect, Cath- 
olic doctrine and morals in their research and teaching. In particular, 
Catholic theologians, aware that they fulfill a mandate received from 
the church, are to be faithful to the magisterium of the church as the 
authentic interpreter of sacred scripture and sacred tradition.® 


The Particular Norms provide, “Academic freedom is an essential compo- 
nent of a Catholic university. The university should take steps to insure that 
all professors are accorded ‘a lawful freedom of inquiry and of thought, and 





61. See, e.g., Alicea v. New Brunswick Theological Seminary, 608 A.2d 218 (N.J. 1992) 
(“[G]Jovernmental interference with the polity, i.e., church governance, of a religious insti- 
tution could . . . violate the First Amendment by impermissibly limiting the institution’s 
options in choosing those employees whose role is instrumental in charting the course for 
the faithful.” Jd. at 222.); Patterson v. Southwestern Baptist Theological Seminary, 858 
S.W.2d 602 (Tex. Ct. App. 1993). Maguire v. Marquette Univ., 627 F. Supp. 1499, 1503-06 
(E.D. Wis. 1986) (declining to adjudicate sex discrimination claim by applicant for theology 
position), aff'd in part on other grounds, 814 F.2d 1213 (7th Cir. 1987); cf. EEOC v. Catho- 
lic Univ., 83 F.3d 455 (D.C. Cir. 1996) (declining to adjudicate sex discrimination claim by 
canon law professor who was denied tenure). 

KAPLIN & LEE, supra note 41, at 167. 

Civ. No. 1562-87 (Sup. Ct. D.C., Feb 28, 1989). 

See Kapiin & LEE, supra note 41, at 164-65. 

Ex Corde Ecclesiae, General Norms, Art. 2, section 5. 
Id. Art. 4, section 3. 
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of freedom to express their minds humbly and courageously about those mat- 
ters in which they enjoy competence.’”®’? At the same time, the Particular 
Norms state that all faculty are expected to exhibit “integrity of doctrine,”® 
and that professors who are not Catholic should be “respectful of the Catho- 
lic faith tradition.”°? They provide that Catholic professors of the theological 
disciplines have a “duty to be faithful to the Church’s magisterium as the 
authoritative interpreter of Sacred Scripture and Sacred Tradition.””° They 
also state that those faculty need to observe “‘a due respect [debito obsequio]| 
for the magisterium of the Church.’”’! They further provide that Catholic 
theology professors must have a mandate granted by the bishop of the dio- 
cese in which the university is located.’ The mandate can be denied or re- 
moved.’* These provisions can all affect academic freedom. 


A. Limitations on Academic Freedom Exist at Every University 


It is widely accepted that academic freedom is essential to the very defini- 
tion of a university. It is also clear that academic freedom is not unlimited at 
any university. At most universities, there are at least four categories of offi- 
cial limitations on individual academic freedom. First, the curriculum is a 
limitation, and this limitation involves notions of relevance and coverage.”* 
The second limitation is the scholarly discipline itself. This can be complex, 
because the disciplines are not value-free.’”> David Rabban has observed, 
“To a significant extent, the very definition of the discipline and its standards 
for determining professional competence are themselves based on conven- 
tional wisdom.””° The American Association of University Professors has 
concluded that these issues inevitably “turn on value judgments.”7’ 

The third limitation involves certain kinds of offensive speech, including 
racial and sexual harassment. Many universities have adopted harassment 
policies or campus speech codes prohibiting faculty and students from engag- 
ing in expression that harasses or demeans others because of race, ethnicity, 
religion, gender, or sexual orientation. 

The fourth limitation relates to religion. State universities typically pro- 
hibit the advocacy of religious viewpoints by faculty in the classroom to main- 





67. Application, Part Two, Art. 2, section 2 (quoting Vatican Council II, Church in the 
Modern World (Gaudium et Spes), at 62). 
Application, Art. 4, section 4(c). 
Id. section 4(a). 
Id. section 4(e). 
Id. Art. 2, section 2 (quoting Canon 218). 
Id. Art. 4, sections 4(f), 4(f)(4)(a). 
Id. Art. 4, section 4(f)(4)(e). 
See ROBERT K. PocH, ACADEMIC FREEDOM IN AMERICAN HIGHER EDUCATION: 
RIGHTS, RESPONSIBILITIES AND LIMITATIONS 29-31 (1993). 
75. See, e.g., HILLARY PUTNAM, REASON, TRUTH, AND History 139-41 (1981); Leo 
StRAuss, NATURAL RIGHT AND History 52 (1953). 
76. David M. Rabban, Does Academic Freedom Limit Faculty Autonomy?, 66 Tex. L. 
Rev. 1405, 1426 (1988). 
77. American Association of University Professors, Some Observations on Ideology, 
Competence, and Faculty Selection, ACADEME, Jan.-Feb. 1986, at 2a. 
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tain a separation between church and state. For example, in Bishop v. 
Aronov,’® the University of Alabama prohibited a professor from making 
religious statements in class. The professor taught exercise physiology, and 
some of his statements concerned his religious beliefs and his understanding 
of the creative force behind human biology. In addition, he gave brief expla- 
nations of his philosophical and religious approach to problems and his ad- 
vice to students about coping with academic stress. He also organized an 
after-class meeting with students and others in which he discussed evidences 
of God in human physiology. The university prohibited him from doing 
these things. Since the university was a state institution, the professor alleged 
that the prohibitions infringed on his right of free speech. 


The Eleventh Circuit agreed with the university. It held that during in- 
structional time the classroom was not a public forum, and that therefore the 
university could impose reasonable restrictions on the professor’s classroom 
speech.”? Among other things, the court said, “Tangential to the authority 
over [the university’s] curriculum, there lies some authority over the conduct 
of teachers in and out of the classroom that significantly bears on the curricu- 
lum or that gives the appearance of endorsement by the university.”*° 


The court did not reach the issue whether the professor’s speech consti- 
tuted an establishment of religion. It reasoned that “[b]ecause of the poten- 
tial establishment conflict, even the appearance of proselytizing by a 
professor should be a real concern to the University.”*! It held that “[t]he 
University can restrict speech that falls short of an establishment violation.”*? 
In other words, a public university can restrict speech in the classroom even if 
that speech does not violate the establishment clause. 


Many religious colleges and universities also have religious limitations on 
academic freedom. Approximately a third of the church-related colleges re- 
sponding to a 1978 survey included a clause in their faculty contracts requir- 
ing adherence to or respect for the church’s beliefs or values.*? Undoubtedly, 
other church-related institutions have similar unwritten limitations. 


So both secular and religious universities have limitations related to reli- 
gion. Secular universities prohibit the advocacy of religious viewpoints in the 
classroom, and some religious universities prohibit the advocacy of anti-reli- 
gious viewpoints. At a secular university a professor could not teach that 
God exists, and at a religious university a professor could not teach that He 
does not. Deciding which is the greater freedom depends on the value that 
the individual faculty member places on the particular views that he or she 
wishes to express. These differences in freedoms are in part what attract 





78. 926 F.2d 1066 (11th Cir. 1991), cert. denied, 505 U.S. 1218 (1992). 
79. Id. at 1071. 

80. Id. at 1074. 

81. Id. at 1077. 

82. Id. 


83. PHiLttip R. Moots & EDWARD MCGLYNN GAFFNEY, JR., CHURCH AND CAMPUS: 
LEGAL IssuEs IN RELIGIOUSLY AFFILIATED HIGHER EDUCATION 73-74 (1979). 
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some faculty members to secular universities and others to religious 
universities.*4 

Those are four categories of substantive limitations on individual academic 
freedom. It is important to recognize that every university places some limi- 
tations on individual academic freedom in order to protect the institutional 
educational mission of the university. George Worgul has observed that “‘ac- 
ademic freedom’ at any university—whether public, private, church-related 
or church sponsored—is never unlimited or absolute. Every university has 
an identity and a mission to which it must adhere. . . . Freedom always a 
situated freedom and a responsible freedom.”®> 


B. Individual and Institutional Academic Freedom 


There are two facets of academic freedom: individual academic freedom 
and institutional academic freedom. Individual academic freedom is “the 
freedom of the individual scholar to teach and research without interfer- 
ence.”®° Institutional academic freedom is “the privilege of universities to 
pursue their distinctive missions”*’ and “the freedom of the academic institu- 
tion from outside control.”8® 

Michael McConnell has identified three reasons why the institutional aca- 
demic freedom of religious universities should be protected. The first reason 
is to promote pluralism in higher education.*? Religious universities contrib- 
ute to our diverse “ethical, cultural, and intellectual life.”°° Ex Corde Eccle- 
siae states: 


Catholic universities join other private and public institutions in serving 
the public interest through higher education and research; they are one 
among the variety of different types of institutions that are necessary 
for the free expression of cultural diversity. . .. Therefore they have the 
full right to expect that civil society and public authorities will recognize 
and defend their institutional autonomy and academic freedom... .”! 


The second reason for institutional academic freedom is to be consistent with 
the antidogmatic principles of academic freedom itself.?* The third reason is 
religious freedom.** Religious universities “are an important means by which 





84. Gordon, supra note 40, at 185. 

85. GEORGE S. WorGUL, JR., Editor’s Preface, in IssuEs IN ACADEMIC FREEDOM viil- 
ix (George S. Worgul, Jr., ed., 1992). 

86. Michael W. McConnell, Academic Freedom in Religious Colleges and Universities, 
53 L. & Contemp. Props. 303, 305 (1990). 

87. Statement on Academic Freedom at Brigham Young University, at 4 (1992). 

88. McConnell, supra note 86, at 305. See generally David M. Rabban, A Functional 
Analysis of “Individual” and “Institutional” Academic Freedom under the First Amend- 
ment, 53 L. & CONTEMP. Props. 227 (1990). 

89. McConnell, supra note 86, at 312-13. 

90. Id. at 312. 

91. Ex Corde Ecclesiae, section 37. 

92. McConnell, supra note 86, at 313-15. 

93. Id. at 315-18. 
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religious faiths can preserve and transmit their teachings from one generation 
to the next.”” 

Both individual and institutional academic freedom are indispensable, and 
both can be abused. Since neither freedom is absolute, the two freedoms 
must be mediated, and the exercise of both individual and institutional aca- 
demic freedom must be a matter of reasonable limitations on each. 

A widely recognized statement on academic freedom is the 1940 statement 
of the American Association of University Professors (AAUP).?> The 1940 
statement recognizes the needs of religious universities. It provides that 
“limitations of academic freedom because of religious or other aims of the 
institution should be clearly stated in writing at the time of appointment.””° 
The “limitations clause” recognizes the well established practice of religious 
colleges and universities of placing some limitations on individual academic 
freedom to preserve their religious mission and identity. 

In 1970, the AAUP adopted an interpretive comment that said, “Most 
church-related institutions no longer need or desire the departure from the 
principle of academic freedom implied in the 1940 Statement, and we do not 
now endorse such a departure.”*’ While the interpretive comment did not 
“endorse” the limitations permitted by the 1940 Statement, neither did it pro- 
hibit them. Indeed, it would be an unusual feat of “interpretation” for an 
“interpretive comment” to prohibit what the 1940 statement expressly per- 
mits. For many years, the AAUP was unable to resolve what the 1970 inter- 
pretive comment meant.” 





94. Id. at 316. 

95. American Association of University Professors, Statement of Principles on Aca- 
demic Freedom and Tenure, in AAUP Policy Documents and Reports 3 (1995). 

96. Id. 

97. American Association of University Professors, 1970 Interpretive Comments, par- 
agraph 3, in AAUP Policy Documents & Reports 6 (1995). This language has been de- 
scribed as “highly presumptuous and overly simplistic.” Poch, supra note 74, at 59. Dr. 
Poch explained: 

It implies that the AAUP knows definitively whether church-related colleges and 
universities need a departure from academic freedom as defined by the associa- 
tion and refuses to consider the possibility that different constructions of “truth” 
and “ways of knowing” exist in academe. A church-related college or university 
may hold sacred certain values or beliefs and, through faith, consider such values 
and beliefs—such as the existence and teachings of Jesus Christ—truth itself. 
Also, faith or divine revelation and not necessarily research alone may be consid- 
ered the “way of knowing” certain information. . . . 

The 1970 Interpretive Comments imply also that the AAUP definition of 
academic freedom should override institutional academic freedom in deciding 
which values and beliefs the college, university, or seminary elects to uphold 
through its affiliation with a church. The reason for different denominations and 
the multitude of church-related colleges and universities that are spread through- 
out the United States is the desire to be identified with certain values and beliefs. 
Presbyterians are Presbyterians and not Lutherans for a reason—they have some 
values and beliefs that are different from other groups or organizations. 

Id. at 59-60. 

98. In 1988 a subcommittee attempted to resolve the issue by recommending that 

institutions that invoke the limitations clause forfeit “the moral right to proclaim them- 
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In 1997, the AAUP issued draft guidelines to provide additional gui- 
dance.” The draft guidelines recognize the permissibility of religious limita- 
tions and give an example of a limitation that the AAUP considers to be 
adequately explicit. They provide, “A restriction on any teaching or utter- 
ance that ‘contradicts explicit principles of [the church’s] faith or morals,’ for 
example, is adequately explicit.”!°° The example was excerpted from Gon- 
zaga University’s limitation. Gonzaga’s limitation stated: 


Intelligent analysis and discussion of Catholic dogma and official pro- 
nouncements of the Holy See on issues of faith and morals is en- 
couraged. However, open espousal of viewpoints which contradict 
explicit principles of Catholic faith and morals is opposed to the speci- 
fied aims of this University.'®! 


The AAUP made no objection to this limitation in its investigation of Gon- 
zaga University. 

When courts review academic freedom issues, they tend to show consider- 
able deference to the university’s judgment.'°* This deference was mani- 
fested in Bishop v. Aronov,'!® which involved the University of Alabama 





selves as authentic seats of higher learning.” Subcommittee of Committee A, The “Limita- 
tions Clause” in the 1940 Statement of Principles, ACADEME, Sep.-Oct. 1988, at 52, 55. 
However, Committee A rejected the subcommittee’s recommendation: 
The committee declined to accept the subcommittee’s invitation to hold that the 
invocation of the clause exempts an institution from the universe of higher edu- 
cation, in part due to the belief that it is not appropriate for the Association to 
decide what is and what is not an authentic institution in higher education. The 
committee did conclude, however, that invocation of the clause does not relieve 
an institution of its obligation to afford academic freedom as called for in the 
1940 Statement. 
Report of Committee A, 1988-89, ACADEME, Sept.-Oct. 1989, at 49, 54. Moreover, Com- 
mittee A did not interpret the last sentence as resolving the issue. The committee chair 
wrote: 
I had thought that this would have put the issue to rest, that in Committee A’s 
judgment a church-related institution must afford the same academic freedom 
that all other accredited degree-granting institutions must observe. At our June 
meeting, however, I was badly disabused of this simplistic, or perhaps simple- 
minded notion, for what I judge to be a majority of the committee now consider 
the last sentence to be no more than a truism that begs the question of what 
obligation a church-related institution has to afford academic freedom. That 
question will apparently continue to vex us. 
Report of Committee A 1988-89, ACADEME, Sept.-Oct 1989, at 49, 54. 
99. The “Limitations” Clause in the 1940 Statement of Principles: Some Operating 
Guidelines, ACADEME, Jan.-Feb. 1997, at 49. 

100. Jd. at 51. 

101. Academic Freedom and Tenure: Gonzaga University, 51 AAUP Bull. 8, 17 n.11 
(Spring 1965). 

102. April Kestell Cassou & Robert F. Curran, Secular Orthodoxy and Sacred Free- 
doms: Accreditation of Church-Related Law Schools, 11 J.C. & U.L. 293, 314 (1984); David 
M. Dumas, Caroline McIntyre, & Katheryne L. Zelenock, Resolving the Conflict Between 
the Academic Freedom of the University and the Academic Freedom of University Profes- 
sors, 16 J.C. & U.L. 713, 719-23 (1990). 

103. 926 F.2d 1066 (11th Cir. 1991), cert. denied, 50S U.S. 1218 (1992). 
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physiology professor. The court reasoned that “we cannot supplant our dis- 
cretion for that of the University. Federal judges should not be ersatz deans 
or educators.”!% 


IV. ACCREDITATION 


Universities are accredited by six regional accrediting associations.'° 
There are also specialized accrediting associations, such as the American Bar 
Association, the American Psychological Association, and the National 
Council for Accreditation of Teacher Education. In addition, there are state 
accrediting agencies. 

Accrediting bodies have provisions that respect the needs of religious col- 
leges and universities. For example, the American Bar Association permits 
employment policies related to a law school’s religious affiliation, including a 
religious hiring preference,' if notice is given and the policies do not contra- 
vene other accreditation standards.!°’ 





104. IJd. at 1075. 

105. They are the Middle States Association of Colleges and Schools, New England 
Association of Schools and Colleges, North Central Association of Colleges and Schools, 
Northwest Association of Schools and Colleges, Southern Association of Colleges and 
Schools, and Western Association of Schools and Colleges. 

106. Carl S. Hawkins has observed that some people seem to have 

implicit faith in the untested premise that good legal education requires students 
and faculty with widely diverse religious backgrounds and beliefs. To the extent 
that they were inclined to impose this educational dogma on other law schools, 
their position would at some point deny accreditation to law schools whose reli- 
gious atmosphere is pervasive enough to limit diversity in that direction. The 
difficulty with this kind of conscientious secularism is that it exalts an unproved 
premise as to the need for religious diversity to maintain good legal education, 
and it fails to consider the value of diversity among law schools as well as the 
value of diversity within a given law school. The issue ought to be the quality of 
legal education at a particular law school, and that issue ought to be resolved as a 
question of fact and not prejudged on the basis of secular dogma. 


It is because we have untested beliefs as to the necessary conditions for 
good legal education that we need to allow room for diversity among law schools, 
so that diverse approaches can be tested through experience. 
Carl S. Hawkins, Accreditation of Church-Related Law Schools, 32 J. LEGAL Epuc. 172, 
184-85 & n.38 (1982) (footnotes omitted). 

107. American Bar Association, Standards for Approval of Law Schools and Interpre- 
tations, Standard 211(d) (1993). Standard 211 prohibits discrimination on the basis of reli- 
gion. However, it adds: 

This Standard does not prevent a law school from having a religious affiliation or 
purpose and adopting and applying policies of admission of students and employ- 
ment of faculty and staff that directly relate to this affiliation and purpose so long 
as (1) notice of these policies has been given to applicants, students, faculty and 
staff before their affiliation with the law school, and (2) religious affiliation, pur- 
pose and policies do not contravene any other Standard, including Standard 
405(d) concerning academic freedom. These policies may provide a preference 
for persons adhering to the religious affiliation and purpose of the law school, but 
shall not be applied to preclude a diverse student body in terms of race, color, 
religion, national origin, or sex. This Standard permits religious policies as to 
admission and employment only to the extent that they are protected by the 
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The Accreditation Handbook of the Northwest Association of Schools and 
Colleges “allows ‘reasonable limitations on freedom of inquiry or expression 
which are dictated by institutional purpose’ as long as they are ‘published 
candidly.’”!°* Some accrediting bodies, such as the Association of American 
Law Schools,'” refer to AAUP principles, which include the limitations 
clause of the 1940 statement. 

Accreditors are the gatekeepers for federal and state funds and student 
financial aid. The Department of Education recognizes accreditors who meet 
specified standards for purposes of awarding federal funding and student fi- 
nancial aid. In addition, state professional and occupational licensing for 
teachers, physicians, lawyers, etc., often requires graduation from an accred- 
ited program. 

Most courts have held that private accreditors’ actions are not state ac- 
tion,'!° so the Constitution does not apply to them. However, the Depart- 
ment of Education’s termination of a school’s eligibility for funding or 
financial aid does involve state action, and therefore the free exercise clause 





United States Constitution. It shall be administered as if the First Amendment 

of the United States Constitution governed its application. 

Id. The Association of American Law Schools has an analogous provision. AssOcIATION 
OF AMERICAN LAw SCHOOLS, EXECUTIVE COMMITTEE REGULATIONS, HANDBOOK, § 6.17 
(1993 ed.). See generally Robert A. Destro, ABA and AALS Accreditation: What’s “Reli- 
gious Diversity” Got to Do with It?, 78 MArRa. L. REv. 427 (1995). 

108. NorTHWEsT ASSOCIATION OF SCHOOLS AND COLLEGES, COMMISSION ON COL- 
LEGES, ACCREDITATION HANDBOOK 8 (1994 ed.); see also id. at 133. 

109. AssociATION OF AMERICAN Law SCHOOLS, HANDBOOK, Bylaws section 6-8(d) 
(1993 ed.). American Bar Association Standard 405(d) provides: “The law school shall 
have an established and announced policy with respect to academic freedom and tenure of 
which Annex I herein is an example but is not obligatory.” American Bar Association, 
Standards for Approval of Law Schools and Interpretations, section 405(d) (1993). Annex I 
follows the text of the 1940 statement. 

110. McKeesport Hosp. v. Accreditation Council for Graduate Med. Educ., 24 F.3d 
519, 523-26 (3d Cir. 1994); Medical Inst. of Minn. v. Nat’l Ass’n of Trade and Technical 
Sch., 817 F.2d 1310, 1312-14 (8th Cir. 1987); Peoria Sch. of Business, Inc. v. Accrediting 
Council for Continuing Educ. and Training, 805 F. Supp. 579, 581-83 (N.D. Ill. 1992); 
Transport Careers, Inc. v. National Home Study Council, 646 F. Supp. 1474, 1478-79 (N.D. 
Ind. 1986); Marlboro Corp. v. Association of Indep. Colleges and Schools, 416 F. Supp. 
958, 959 (D. Mass. 1976), aff'd on other grounds, 556 F.2d 78 (Ast Cir. 1977); Parsons Col- 
lege v. North Central Ass’n of Colleges and Secondary Schools, 271 F. Supp. 65, 70 (N.D. 
Ill. 1967); contra, St. Agnes Hosp. v. Riddick, 668 F. Supp. 478, 480 (D. Md. 1987); 
Marjorie Webster Junior College v. Middle States Ass’n of Colleges and Secondary 
Schools, 302 F. Supp. 459, 470 (D.D.C. 1969), rev’d on other grounds, 432 F.2d 650 (D.C. 
Cir. 1969), cert. denied, 400 U.S. 965 (1970). 

In Oral Roberts Univ. v. American Bar Ass’n, No. 81-C-3171 (N.D. Ill. July 17, 1981), a 
law school used religious criteria, including an honor code and a statement of religious 
belief, in employment and admissions. The ABA found that the law school violated the 
ABA’s prohibition against religious discrimination. The law school argued that states dele- 
gate authority to the ABA to accredit law schools, since states permit graduates of accred- 
ited law schools to take their bar exams. The court, on free exercise grounds, temporarily 
enjoined the ABA from denying provisional accreditation. The ABA then amended its 
standard and granted provisional accreditation. See Leonard J. Nelson, III, Religious Dis- 
crimination, Christian Mission, and Legal Education: The Implications of the Oral Roberts 
University Accreditation Controversy, 15 CumB. L. REv. 663 (1985). 
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of the first amendment applies to it. A state’s refusal to grant a professional 
or occupational license also constitutes state action. 

Therefore, constitutional issues could arise. For example, the Supreme 
Court has noted that “[t]he free exercise of religion means, first and fore- 
most, the right to believe and profess whatever religious doctrine one 
desires.”''! Thus, the government may not regulate religious beliefs by im- 
posing special disabilities on the basis of religious status or views.''!? State 
action based on accreditation standards that prohibit religious hiring prefer- 
ences or affirmations of belief arguably regulates the religious beliefs of an 
academic community. Also, since religious universities “are an important 
means by which religious faiths can preserve and transmit their teachings 
from one generation to the next,”!!’ the free exercise clause should protect 
the right of religious universities to employ faculty who teach and exemplify 
religious beliefs and values.''4 

The Religious Freedom Restoration Act (RFRA)!!° provides a religious 
exemption from a federal law burdening the free exercise of religion unless 
the law is necessary to the accomplishment of a compelling governmental 
interest and is the least restrictive means of achieving that interest. RFRA 
applies only to the federal government, because the Supreme Court held that 
Congress lacks constitutional authority to apply it to the states."!° RFRA 
would apply to the Department of Education’s termination of a school’s eligi- 
bility for funding or financial aid. State freedom of religion clauses and state 
RFRAs may also provide some protection from state action. 

If particular accreditation standards are unaccommodating, Catholic insti- 
tutions could seek to influence accreditors to adopt religious exemptions that 
permit compliance with the Ex Corde norms. There are more than 230 Cath- 
olic colleges and universities in the United States.'!’ As a group, or in coop- 
eration with other religious colleges and universities, they could wield 
significant influence with accreditors. 


V. HIGHER EDUCATION FOR ALL SEASONS 


While the Ex Corde norms have legal legitimacy, some argue that adopting 
religious standards in religious universities will lessen the respect those insti- 
tutions enjoy in higher education. Certainly academic reputation is impor- 
tant to colleges and universities. However, for religious believers, there are 
also higher values and higher principles. 





111. Employment Div. v. Smith, 494 U.S. 874, 877 (1991). 
112. McDaniel v. Paty, 435 U.S. 618 (1978); Fowler v. Rhode Island, 345 U.S. 67, 69 


(1953); see Employment Div. v. Smith, 494 U.S. 874, 877 (1991); cf. Larson v. Valente, 456 
U.S. 228, 245 (1982). 


113. McConnell, supra note 86, at 316. 


114. Nelson, supra note 110, at 680; see Laycock & Waelbroek, supra note 28, at 1460- 
63 (“To build and run a religious university is an exercise of religion.”) Jd. at 1466. 

115. 42 U.S.C. § 2000bb (1994). 

116. City of Boerne v. Flores, 521 U.S. 507 (1997). 

117. FeLIcAN A. Foy & Rose M. AvatTo, 1996 CATHOLIC ALMANAC 536 (1997). 
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In 1535, Sir Thomas More was imprisoned and ultimately executed for 
refusing to swear to the preamble to the Act of Succession, which essentially 
made Henry VIII the head of the English church. Robert Bolt’s play, A Man 
for All Seasons, depicts a scene in which the imprisoned Thomas More is 
visited by his friend Norfolk. Norfolk tries to persuade Thomas More to go 
along, and points to the many other influential people who had sworn to the 
act. Norfolk pleads, “But . . . Thomas, look at those names... You know 
those men! Can’t you do what I did, and come with us, for fellowship?” 
Thomas More replies, “And when we stand before God, and you are sent to 
Paradise for doing according to your conscience, and I am damned for not 
doing according to mine, will you come with me, for fellowship?”!'® 

Later Thomas More is visited by his daughter, Meg, who also tries to per- 
suade him to swear to the act. He asks, “You want me to swear to the Act of 
Succession?” She replies, “‘God more regards the thoughts of the heart than 
the words of the mouth.’ Or so you’ve always told me.” He says, “Yes.” She 
continues, “Then say the words of the oath and in your heart think other- 
wise.” Thomas responds, “What is an oath then but words we say to God?” 
She says, “That’s very neat.” He asks, “Do you mean it isn’t true?” She 
answers, “No, it’s true.” Thomas More gives this answer: “Then it’s a poor 
argument to call it ‘neat, Meg. When a man takes an oath, Meg, he’s holding 
his own self in his own hands. Like water. (He cups his hands.) And if he 
opens his fingers then—he needn’t hope to find himself again.”!!? 





118. Robert Bolt, A Man for All Seasons 76-77 (1962). 
119. Jd. at 81. 
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THE AMERICAN CIviIL CORPORATION, 
THE “INCORPORATION MOVEMENT” 
AND THE CANON LAW OF THE 
CATHOLIC CHURCH 


WILLIAM W. BAsseEttT* 


From the pulpit of the Gest, the Mother Church of the Society of Jesus in 
Rome, on March 21, 1900, Bishop John Lancaster Spalding spoke to a 
crowded, international audience on the need for scholarship, confidence and 
freedom in Catholic higher education.' If the Catholic Church was to pros- 
per in the contemporary world, he said, “Catholics must have not only free- 
dom to learn, but also freedom to teach.”? The talk was given one year and 
two months after the letter of Pope Leo XIII to the Archbishop of Baltimore, 
Testem benevolentiae, warning the American bishops against the heresy of 
Americanism.* The view of America from Roman curial circles following the 
Spanish-American War (1898) was shaded with fear, distrust and a Latin dis- 
dain that surpassed even the most euphemistically-described paternalism.* 


Spalding’s talk at the Gest was punctuated by misgivings and worry. 
Bishop John J. Keane, the first rector of The Catholic University of America, 
had been dismissed in September, 1896, for his alleged “liberalism.”> Two 
years later, another esteemed friend of Spalding, Monsignor Jean B. Ab- 
beloos, was forced out of office as rector of The Catholic University of Lou- 
vain over what the Bishop of Peoria described as “intrigues, originating in the 





* Professor of Law, The University of San Francisco. 


1. The text of the talk at the Gest was published by Spalding in RELIGION, AGNOsTI- 
CISM AND EpucaTION 147-92 (1902). 


2. Id. at 158. 


3. 31 Acra SancrTAE SeEpis 470 [hereinafter “ASS”] (1898-99). See THomas T. 
McAvoy, THE AMERICANIST HERESY IN ROMAN CATHOLICISM, 1989-1900 (1963). 


4. See the study of David Schultenhover on the published diary of the Father Gen- 
eral of the Jesuits in this time period, Fr. José Martin, A View From Rome: On the Eve of 
the Modernist Crisis (1993). 


5. PATRICK AHERN, THE LIFE OF JOHN J. KEANE, EDUCATOR AND ARCHBISHOP, 
1839-1918 120 (1955). The Catholic University of America was established in Washington, 
D.C., in 1889, as a graduate research and teaching university on the model of Johns Hop- 
kins University in Baltimore. The American bishops intended the University to be sup- 
ported by the Church in America as a whole, and so designed its Board of Trustees to 
include the Archbishops of the country. The University was proposed as a premier aca- 
demic and professonal institution, similar to the great German universities rising to emi- 
nence in the late nineteenth century. Bishop Keane’s firing by the University’s Board of 
Trustees in 1896 was the first of many tilts between the hierarchy and the academic admin- 
istration, weakening the University over the years and sapping its access to resources nec- 
essary to meet its lofty goals. See C. JosEpH Nuess, THE CATHOLIC UNIVERSITY OF 
AMERICA: A CENTENNIAL History (1990). 
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University and fostered at Rome ... ”® Ultramontanist forces were gaining 
an ascendancy and, apparently, they were bent on purging the Catholic uni- 
versities of faculty and administrators tainted with “liberalism.” 


After speaking of the vital necessity to provide women with equal oppor- 
tunities in higher education, Spalding said: 


If mistrust of our ablest minds be permitted to exist, the inevitable 
result will be a lowering of the whole intellectual life of Catholics, and 
as a consequence a lowering of their moral and religious life. If we have 
no great masters, how shall we hope to have eager and loving disciples? 
If we have no men who write vital books — books of power, books 
which are literature and endure — how shall we expect to enter along 
an inner line into the higher life of the age, to quicken, purify, and exalt 
the hopes and thoughts of men?’ 


Spalding added, with a ominous note: 


To forbid men to think along whatever line, is to place oneself in 
opposition to the deepest and most invincible tendency of the civilized 
world. Were it possible to compel obedience from Catholics in matters 
of this kind, the result would be a hardening and sinking of our whole 
religious life. We should more and more drift away from the vital 
movements of the age, and find ourselves at last immured in a spiritual 
ghetto, where no man can breathe pure air, or be joyful and strong or 


free.§ 


I mention Spalding at the beginning of these remarks on some canonical 
aspects of the Apostolic Constitution Ex Corde Ecclesiae? simply to be re- 
minded that the current debate over the role of bishops in Catholic higher 
education is contextualized in an unfortunate history. Neither bishops nor 
Catholic university presidents should consign that history to oblivion and 
proceed to enact the norms called for by Ex Corde Ecclesiae in a vacuum. 


Theoretically, the Apostolic Constitution itself provides very little concern 
legally or canonically, I believe, for Catholic colleges and universities in this 
country. The document is a commentary on Canons 807-821, aimed primar- 
ily at the theology faculties of Catholic universities, not entire institutions.'° 
Indeed, Ex Corde Ecclesiae is largely optimistic and inspirational, wrapping 
up the strands of several other letters addressed by Pope John Paul II on the 





6. University of Notre Dame, Hudson Papers, Spalding to Daniel Hudson, C.S.C., 
Peoria, August 26, 1898 (quoted in John T. Ellis, JoHN LANCASTER SPALDING, First 
BIsHOP OF PEORIA, AMERICAN EDUCATOR 97 (1961). 

7. Id. at 163-64. 

8. Id. at 175. 


9. 82 Acra AposTOLicaE SeEpis 1475 [hereinafter “AAS”] (1990), tran. in Oricins, 
Oct. 4, 1990. 


10. See James J. Conn, The Universities, the Bishops and the Vatican: Breaking the 
Impasse, AMERICA, Jan. 30, 1999, at 14-16. 
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subject of Catholic education.'! On the cautionary side, however, it responds 
to some serious worries in a troubled and not entirely unified American 
Catholic Church. 


The norms to implement Ex Corde Ecclesiae debated by the Bishops’ Con- 
ference for application to American colleges and universities, however, are 
not only theoretical. They may have grave practical consequences. Lawyers, 
both canonical and civil, must be sensitive to the practical context, motiva- 
tion, and foreseeable results of legislative initiatives.' 





11. Particularly the earlier Apostolic Constitution, Sapientia Christiana, April 15, 
1979, governing ecclesiastical universities and faculties, sourcing canons 815-821 of the 
Code of Canon Law of 1983. 71 AAS 469 (1979). 

12. The most sensitive aspects of the norms concern implementation of canon 812: 
“Qui in studiorum superiorum institutis quibuslibet disciplinas tradunt theologicas, 
auctoritatis ecclesiasticae competentis mandatum habeant oportet.”(It is necessary that 
those who teach theological disciplines in any institute of higher studies have a mandate 
from the competent ecclesiastical authority). 

At the outset of these discussions, several remarks are appropriate regarding the 
meaning of Canon 812: 
1. Canon 812 is not new. It has been universal law of the Church since the pro- 
mulgation of the Code in 1983. Indeed, canon 812 is the carryover of the old 
canon 1373 § 2 of the 1917 Code, sourced in the Council of Trent. The old code 
simply grouped all educational institutions together, speaking specifically only of 
seminaries and “schools”. The 1983 Code, however, treats universities expressly. 
Canon 810, for example, acknowledges their autonomy in faculty appointments. 
(See also Ex Corde Ecclesiae, I1, Art. 1, No.2, Appl. Two, Art.2,1 (Appl. ftns. 23 
& 24) 
2. Ex Corde Ecclesiae is an invitation to Bishops’ Conferences universally to 
adopt norms to implement Canon 812. Ex Corde Ecclesiae temporarily sus- 
pended Canon 812. Thus, if norms are not adopted, “competent ecclesiastical 
authorities” are bound by Canon 812 to implement its provisions as they see fit. 
3. Canon 812 establishes a personal, not an institutional relationship between 
competent church authority and an individual teaching Catholic theology within 
their jurisdiction. The teachers in institutions of advanced studies may or may 
not be employees of a diocese, religious order or a Catholic university. Indeed, 
the corporate structure and civil law status of Catholic universities is entirely 
irrelevant. 
4. The canonical definition of “mandatum,” “mandate,” as expressed in the draft 
document (Appl. Two, Art. 4, 4 f), 3) is not an appointment or authorization, but 
simply an acknowledgment that the teacher performs a role “in communion 
with” the Church. Thus, at best the canon does not empower local church au- 
thorities to authorize teachers of Catholic theology, as in “canonical mission,” an 
impossible task in any large diocese, but merely to declare an authoritative opin- 
ion in specific cases. 
5. The norms under consideration include a model by-law to be added to 
amended Catholic university and college civil charters making civilly enforceable 
a distortion of Canon 812, extending it into a selective institutional relationship 
involving continuing surveillance. This norm (Appl. Two, Art. 1, 2, a) in my judg- 
ment is the most dangerous of the norms under consideration. An artificially- 
imposed by-law creating new, specially reserved powers to test the orthodoxy 
and religious standing of university trustees, officers, and theologians distorts Ca- 
non 812 by creating an institutional relationship out of a personal one, singling 
out only Catholic institutions of higher education, and intruding upon the free- 
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When Spalding stepped down from the pulpit, scarcely a Catholic scholar 
of his century, “men who write vital books,” whose works are still read, in- 
cluding Newman and von Ranke, was free of suspicion by the Holy Office, 
or, as Doéllinger, Lammenais, Loisy and Tyrrell, not flatly condemned. The 
list of the nineteenth century canonized saints proposed as model Christians 
for the emulation of the faithful includes no scholars, no creative geniuses, no 
university founder or administrator. Indeed, for the most part, scholarship 
and intellectual creativity seem notably absent from the roster. 

On July 3, 1907, the Holy Office issued the decree Lamentabili sane ex- 
itu,'> listing sixty-five propositions taken mostly from the writings of Alfred 
Loisy, mandating that they all be held “reprobate and proscribed.” Two 
months later, on September 8, 1907, Pius X promulgated the encyclical Pas- 
cendi dominici gregis,'* condemning the errors of Modernism. This was ac- 
companied by the Oath Against Modernism, to be taken by all prospective 
office holders in the Church, including theologians.'° The subsequent en- 
forcement of the anti-Modernist campaign almost destroyed The Catholic 
University of America, and, it can be said, reduced American Catholic schol- 
arship in the sacred sciences before the Second Vatican Council to a level 
hardly above a sophisticated apologetics. The effect of the condemnation of 
the “new theology” in 1950 by Pius XII in the encyclical Humani generis'® 
was to leave it there. Spalding’s nightmare expressed that afternoon in 1900 
in the Gesii came to pass in the next decade, wreaking a devastating effect 
upon Catholic higher education in this country that lasted until after the Sec- 
ond Vatican Council.'’ 





dom given in Canon 810 to the academic process of the universities by confusing 
“mandatum” with canonical mission or conferral of canonical faculties. 

13. 40 ASS 470 (1907). 

14. 40 ASS 596 (1907). 

15. Motu proprio, Sacrorum antistitum, Sept. 1, 1910 (on the Oath Against the Errors 
of Modernism), 2 AAS 669 (1910). For administrators of Catholic universities, see Canon 
833 § 7 of the present Code and the decree of the Congregation for the Doctrine of the 
Faith, July 1, 1988. The NCCB draft norms for Ex Corde Ecclesiae suggest the oath, as well 
as the Profession of Faith, for all Catholic theologians in Catholic colleges and universities. 
See Art. 4, § 4(f)(4)(b). 

16. 42 AAS 561 (1950). 

17. The Pio-Benedictine Code of 1917 was in force as the universal canon law of the 
Church spanning the Second Vatican Council, until its reform and promulgation of a new 
code by Pope John Paul II in 1983. A careful check of the sources of the canons in both 
codes respecting Catholic educational institutions will reveal no source antedating the 
Council of Trent. I mention this to emphasize that the canon law currently in force is 
selective, not cumulative. For example, the bull Parens scientiae of Pope Gregory IX, is- 
sued in 1231, called the Magna Carta of Catholic universities in the Middle Ages, setting 
forth the privileges of scholars and the need for exemption of universities from episcopal 
interference, is not mentioned in current canon law. The bull is translated in Lynn 
THORNDYKE, UNIVERSITY RECORDS AND LIFE IN THE MIDDLE AGEs 36-39 (1944). The 
ideal of the university in the pre-Tridentine Western tradition as a free community of schol- 
ars was lost in the ideological and nationalistic struggles after the Reformation. See Rop- 
NEY L. PETERSEN & CALVIN A. PATEN, THE CONTENTIOUS TRIANGLE: CHURCH, STATE 
AND UNIvERsiITY (1999), and HAstiInGs RASHDALL, 1 THE UNIVERSITIES OF EUROPE IN 
THE Mipp.Le AGEs 302 (Fredrick M. Powicke & Alfred B. Emden, eds., 1936). It is this 
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The “incorporation movement” was born after the Second Vatican Coun- 
cil, after the Land O’ Lakes Declaration on Academic Freedom led by Father 
Theodore Hesburgh, in the wake of the strike and firing of liberal philoso- 
phers and theologians at St. John’s University on Long Island, and the trial of 
the dissenting theologians at The Catholic University. It spanned the after- 
math of the Encyclical Letter Humanae vitae'® of Pope Paul VI and the 
agreement of the United States’ Catholic Bishops’ Conference to approve 
the Ethical and Religious Directives for Catholic Health Care Services'? and 
place Catholic hospitals under the moral governance of local ordinaries.?° 

The “incorporation movement” was an effort by Catholic university ad- 
ministrators to separate colleges and universities from their sponsoring reli- 
gious orders, enlarge their boards of trustees to include lay men and women, 
and change the structure and governance of these institutions away from a 
parochial, pervasively religious model to garner resources to underwrite 
scholarship and academic progress.*! It used the instrumentality of the Amer- 
ican civil corporation to open Catholic higher education to ecumenism, scien- 
tific progress and diversity. The movement, in my judgment, did not make 
Catholic colleges and universities less Catholic: it did, however, allow them to 
be free, welcoming, competitive on academic and professional levels, and 
professionally administered. 

Ex Corde Ecclesiae in America arouses so much concern, not because of 
the text, but rather the context. It comes at the end of a generation of great 
sacrifice and resourcefulness, in the middle phase of an educational experi- 


ment in freedom, when success has been overwhelming, and expected fail- 
ures few. It is nuanced just enough with history, sadly, to occasion 
untempered rhetoric.2? Had American Catholic higher education not been 
“immured in a spiritual ghetto” until the mid-sixties, as Bishop Spalding fore- 
saw in 1900, I think implementation of the Constitution would have caused 
scarcely a stir. Unfortunately, only in this generation has Catholic higher edu- 





ideal that Ex Corde Ecclesiae again challenges by referral to the canons of 1983, themselves 
the product of a very eclectic reading of the canonical tradition. 

18. 60 AAS 470 (1968). 

19. Reprinted in 25 Oricins 449 (1994). 

20. See JOHN P. BoyLe, THE STERILIZATION CONTROVERSY: A NEw CRISIS FOR THE 
CATHOLIC HospitTAv 73 (1977). 

21. See PAUL FirzGERALD, THE GOVERNANCE OF JESUIT COLLEGES IN THE UNITED 
SraTEs, 1920-1970 (1984). 

22. It is important for the parties to this discussion to realize that the canonical insti- 
tute of exemption for pontifical religious institutes, clearly enforced in the 1917 code to 
protect the great religious orders from episcopal interference in the internal affairs of their 
work (see esp. canons 615 ss), was the law of the Church until 1983. While altered by the 
Decree Christus Dominus of the Second Vatican Council, October 28, 1965 (Art. 35, §§ 3 - 
6), even as codified (see, e.g., canons 573 ss, esp. 591 of the 1983 code), canonical exemp- 
tion engendered a great deal of autonomy for the administration of Catholic universities 
from local bishops in the past. Thus, a juridic insertion of local bishops into the structure 
of apostolates of exempt religious is almost without precedent. The norms proposed for 
discussion show no acknowledgement of the canonical tradition of exemption nor, indeed, 
for the fact that what the norms propose is entirely new in the Church. See THE Docu- 
MENTS OF THE SECOND VATICAN CouNncIL, 357-429 (Walter M. Abboit, S. J. ed., 1966). 
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cation emerged from the ghetto to take an equal place, and an equal respon- 
sibility, in American life, and, indeed, in the cultural, scientific and religious 
life of the world. 


RECONFIGURING THE CATHOLIC UNIVERSITY’S CORPORATE PROFILE 


The voluntary sector in America, particularly involving acute-care hospi- 
tals, universities and social welfare agencies, was predominantly private, reli- 
gious and church-affiliated until the beginnings of governmental 
subsidization and direct service programs following the First World War.?? It 
is today dominantly secular, or, at least, primarily dependent upon public 
funding, with ensuant federal and state supervision, accreditation and licens- 
ing requirements interwoven into the government subsidy programs. 

The transformation of charitable and educational nonprofit corporations 
into highly regulated public service institutions affects almost all the major 
churches in this country. Church-related and church-affiliated institutions 
serving the public exist, therefore, in a highly regulated, extremely expensive, 
publicly-accountable and fiercely competitive environment. All are con- 
cerned now not only about their financial viability and competitive edge, but 
also about ways to preserve and protect their own religious identity and 
mission. 


The part of the story of this evolution in Catholic higher education and 
healthcare that formed the context for precedential Supreme Court rulings in 
the first half of the nineteen seventies is interesting and instructional briefly 


to recount. The story is laced with successes and regrets. The voice of reli- 
gious witness in American higher education was almost mooted in some 
quarters, and, overall, if | may say so, remains uncertain. Managed health 
care programs and state mandated service coverage threaten to turn even 
religiously-affiliated hospitals into government agencies operated under pre- 
vailing public policy ethical norms.** At the same time private colleges, uni- 
versities and hospitals are more business-like and more highly endowed with 
public and private funds than ever before in our history. 

The major American churches came out of the Second World War with 
still significant commitments to their traditional mission in higher education 
and hospital service. They were justly proud of the great number of excellent 
institutions they had founded, funded and continued to operate. From the 
perspective of the churches, private higher education and health care in this 
country were important religious enterprises, when the G.I. Bill and the Hill- 
Burton Act enlarged and invigorated them with additional public funding. 

The scene from within the institutions of higher learning, particularly, 
thirty years ago, however, was entirely different. By the mid-nineteen fifties 
the most prominent religiously-affiliated universities had largely moved away 





23. Ihave provided an ample historical bibliography of the development of the volun- 
tary sector in America, in 1 RELIGIOUS ORGANIZATIONS AND THE Law, § 1.2 (1997 and 
Supp. 1998). 

24. See Kathleen M. Boozang, Deciding the Fate of Religious Hospitals In the Emerg- 
ing Health Care Market, 31 Houston L. Rev. 1429 (1995). 
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from their close church bonds and ministerial direction, formed lay boards, 
open practices of hiring and faculty retention, broadly-interpreted policies of 
academic freedom, aggressive public and corporation fundraising and in- 
creasing dependency upon government research and development 
subsidization.*> 

By the 1960s, of over 3,000 institutions of higher learning in the United 
States, nearly 1,800, or 55%, were private. Of these, about 800, or 43%, were 
religiously affiliated,?° maintaining strong church connections, core curricula 
including mandatory Bible or theology courses, with distinctive denomina- - 
tional emphases, retreats and devotional experiences. In 1968, there were 
380 Catholic colleges and universities; today there are 253. One hundred of 
the 120 elite, private universities in this country had been founded as relig- 
iously affiliated institutions but lost strong church connections in the nine- 
teenth and early twentieth century, when stress upon academic research, 
public service, and professional education on the German model, plus the 
need for broad based business and philanthropical support, drove church in- 
fluence to the periphery of institutional concerns.?’ 

Strongly religious colleges, particularly Catholic and Evangelical, were 
tainted with the stigma of authoritarianism, lack of serious academic rigor 
and wavering dedication to liberal democratic culture in the 1947 statement 
of the Presidential Commission on Education, HiGHER EDUCATION FOR 
AMERICAN Democracy.”® They were thought to be exclusionary and 
outside the mainstream of American social and political life. 

Under the withering cynicism of the leadership in the American Associa- 
tion of University Professors, particularly Paul Blanshard, John Dewey and 
Sidney Hook, strongly religious higher education remained a poor relative of 
the major universities.*? Colleges and universities with strong religious affili- 
ation and commitment could not advance into the ranks of the top teaching 
and research institutions. Public service required diversity, genuine research 
and teaching demanded academic freedom. The necessary outside fundrais- 
ing, particularly from corporations and private foundations, suggested the 
prerequisite of secularity. 

Immediately before the Supreme Court’s decision in Tilton v. Richardson, 
on June 28, 1971,°° religiously affiliated colleges and universities were vastly 
underfinanced and completely outclassed in their competitive ability to gar- 





25. GEORGE MARSDEN, THE SOUL OF THE AMERICAN UNIVERSITY: FROM PROTES- 
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versities, xxxi, Table 1 (1962-1963). 
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ner resources necessary successfully to compete with the major institutions of 
research and learning.*! The commitment to excellence rang hollow without 
money to make it happen. For Catholic higher education, the reality was that 
financial support for colleges and universities came from the sponsoring reli- 
gious orders, never from the Church as a whole.*? The religious orders had 
neither the resources nor the personnel to continue the support. 


The federal government, having become the paramount source of financ- 
ing technocratic higher education in the Cold War era, was about to pour 
billions of dollars into the growth of comprehensive institutions in the 1960s 
under the Higher Education Facilities Act of 1963.°° This was matched by 
state programs providing extensive grant, direct funding and construction 
bond guarantees. The allocation of these funds was crucial to the continuing 
viability of private colleges and universities. Later, Pell grants and various 
forms of federally-sponsored student and parent loans and scholarships were 
necessary for students to be able to afford the rapidly rising tuition and hous- 
ing costs.*4 

Major personages and organizations, however, were determined to halt 
completely the flow of any public monies into religiously-affiliated colleges or 
universities. The emerging Establishment Clause jurisprudence of the 
Supreme Court cast in caselaw concerning parochial school benefits from Ev- 
erson v. Board of Education,® in 1947, to Lemon v. Kurtzman,*® in 1971, 
upholding the wall of separatism against state efforts to provide some amelio- 
ration for the cost of private education, led many to believe that the demise 


of the parochial schools, at least, for persons of moderate means, was just 
around the corner. 


The ecumenical movement of the 1950s and 1960s deeply influenced all 
the mainline churches, added pastoral imperatives of increasing lay involve- 
ment, democratization in decision-making, interdenominational cooperation, 
and subsidiarity in management structures. These met, in institutions of 
higher learning, the twin civil exigencies of accommodation for public fund- 
ing and protection from civil liability. To address these demands, church or- 
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36. 403 U.S. 602 (1971). 








1999] THE AMERICAN CIVIL CORPORATION & CANON LAW 729 


ganizations began to open up their admissions and staffing policies, as well as 
reconfigure their directing boards of trustees, and set new qualifying criteria 
for high administrative offices, open to lay men and women, not always of the 
church membership, as ways of making themselves more attractive to the 
public and constitutionally more acceptable to receive public funding. 


Wide publicity, for example, was accorded the reincorporation and recon- 
figuration of the board of trustees of Fordham University to enable the uni- 
versity to qualify for New York state funds following the Bundy Report.*’ 
Actually, prior to that time, St. Louis University had restructured its Board 
and reconfigured its corporate status as an entity independent of the Missouri 
Province of the Society of Jesus itself. In 1968, Southern Methodist Univer- 
sity amended its corporate charter to provide that its board of trustees 
choose its own members. Southern Methodist University is owned by the 
United Methodist Church South Central Jurisdiction, and until 1968, trustees 
were nominated and elected by the annual conferences of the eight-state 
church jurisdiction. Shortly thereafter, a self-perpetuating executive commit- 
tee was put into place creating a governance structure almost completely in- 
dependent of the United Methodist Church. 

The 1960s saw the success of the American Association of University 
Professors as it set and monitored compliance with principles of academic 
freedom affecting hiring, retention, promotion and tenure.** Various accredi- 
tation agencies, such as the Association of American Law Schools, were suc- 
cessful in prohibiting the use of religious criteria in faculty hiring and 
retention policies for university professional schools.*? This tended to accen- 
tuate the isolation of theological faculties within universities, as well as cre- 
ated distinctions between seminaries and colleges and universities. The 
overall effort was to blunt the effect of “pervasively religious” programs or 
policies in private higher education. 


The times also witnessed incipient faculty unions in a large number of pri- 
vate colleges and universities, mostly affiliated with state or national teach- 





37. See Newsweek’s interview with the President of Fordham University, Reverend 
Leo McLaughlin, S.J., Sharing the Power, NEwsweEEK, February 6, 1967. See Walter Gell- 
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First Amendment, 11 J.C. & U.L. 293 (1984); John T. Noonan, Jr., Religious Law Schools 
and the First Amendment, 20 J.C. & U.L. 43 (1993). 
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ers’ unions, the jurisdictional expansion of the National Labor Relations 
Board, proliferation of state and federal regulations and court decisions ap- 
plying Title VII anti-discrimination in employment standards to church-re- 
lated hospitals and universities. This occurred while higher education and 
the health industry metamorphosed through an era of intense competition 
and staggering expenses for new technology. 

On a theoretical level, the ecumenical movement prompted the desire for 
inter-and cross-denominational faculty and staff development.*” The control 
exercised traditionally by the ordained ministry and rabbinate over relig- 
iously-affiliated institutions faded before the effort to recruit and retain per- 
sons with competitive secular expertise and skills. It became increasingly less 
important that the secular subjects in the curriculum engender religious re- 
flection, a dichotomy between theoria and praxis heretofore undesirable. 
Graduate programs in the arts and sciences, as well as in professional schools, 
became the major competitive focus between universities vying for faculty 
and resources. 


The Maryland Court of Appeals, in 1966, imposed a six-pronged test to 
interpret the First Amendment’s Establishment Clause, in Horace Mann 
League v. Board of Public Works," to drastically curtail public assistance to 
denominational colleges and universities.*2 The Maryland court ruling in 
Horace Mann League stunned administrators of religiously-affiliated higher 
education. In the meanwhile, in Connecticut, the constitutional eligibility of 





40. It should be emphasized that ecumenical cooperation in scholarship and teaching 
was specifically mandated by the bishops of the Second Vatican Council in the Decree 
Unitatis Redintegratio, November 21, 1964 (art. 4) THE DOCUMENTS OF THE SECOND VATI- 
CAN COUNCIL supra, note 22 at 341-50. The bishops’ duty to foster ecumenism is set out in 
Canon 383 § 3. For the ideal of academic and scientific excellence in Catholic colleges and 
universities, see the Declaration of the Second Vatican Council on Christian Education, 
Gravissimum educationis, October 28, 1965 (art. 10). Jd. at 637 - 51. These principles are 
carried over in Ex Corde Ecclesiae, art. 46. 

41. 220 A.2d 51, 65-66 (Md. 1966). Horace Mann League set forth six criteria for 
determining the “substantial” sectarianism sufficient to defeat public grants to colleges: 

(1) the stated purposes of the college, for example, catalogues, advertisements; 
(2) the degree of religious control over the college personnel, which includes the 
student body and the faculty as well as the governing board and the administra- 
tive officers; 

(3) the college’s relationship with religious organizations and groups as well as 
with its sponsoring church; 

(4) the position of religion in the program of the college, manifested in the physi- 
cal surroundings, encouragement or sponsorship of religious observance, the re- 
quired participation for students, the extent to which the college encourages 
religious participation of sects different from the church of the college, including 
religion in the curriculum and extra-curricular activities; 

(5) the college program outcome, such as accreditation and the character of 
alumni activities; and 

(6) the college image in the community. 

42. The Horace Mann League case challenged the constitutionality of four grants to- 
talling $2.5 million made by the Maryland General Assembly to aid in the construction of 
academic facilities at Western Maryland College (Methodist), Saint Joseph Catholic (Cath- 
olic), Hood College (United Church of Christ), and College of Notre Dame (Catholic). 
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four Catholic colleges* to participate in the Higher Education Facilities Act 
of 1963 was being challenged in a case working its way up to the Supreme 
Court as Tilton v. Richardson™ Funds were set aside to support the litiga- 
tion on behalf of a large number of denominational colleges and universities 
in a “Four Colleges Trust Fund” under the honorary chairmanship of 
Dr.Willis Tate, President of Southern Methodist University. 


The Association of American Colleges, the American Council on Educa- 
tion, the National Association of State Universities and Land Grant Colleges, 
and the Council for the Advancement of Small Colleges paid for and pre- 
pared a brief to support the four colleges. The International Federation of 
Catholic Universities met in Kinshasa, Zimbabwe. Later, the National Asso- 
ciation of Catholic Colleges and Universities, under the Presidency of Father 
Theodore Hesburgh, C.S.C., of Notre Dame, issued a major statement in 
Land O’Lakes, Wisconsin, on Catholic higher education, particularly empha- 
sizing the role of academic freedom and tenure. In this setting the Executive 
Secretary of the College and University Department of the National Catholic 
Educational Association, Rev. C.W. Friedman, with the assistance of the 
Catholic Hospital Association, obtained from the Danforth Foundation a fi- 
nancial grant to fund a study of the juridic nature of civilly-incorporated 
charitable and educational institutions conducted under church auspices in 
this country. Directing the study was Rev. John J. McGrath, who had joint 
appointments to the School of Law and the School of Canon Law of The 
Catholic University of America.* Specifically, the study was directed to the 


legal relationship of these institutions to the sponsoring churches and the 
ownership of their property.*° McGrath opined that incorporation in and of 
itself established a disaffiliated corporation run by the law of its own charter, 
independent of sponsoring members, and totally secular. He was wrong in 
both canon law and civil law.*” 





43. The four colleges were Fairfield University, Sacred Heart University, Albertus 
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fifteen Connecticut taxpayers, the majority of whom were professors at several public and 
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the Connecticut branch of the American Civil Liberties Union and the American Jewish 
Congress. Leo Pfeffer served as lead counsel for the plaintiffs; Edward Bennett Williams 
for the four Catholic colleges. See Joseph R. Preville, Catholic Colleges and the Supreme 
Court: The Case of Tilton v. Richardson, 30 J. CHURCH AND STATE 291 (1988). Documen- 
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44. 312 F. Supp. 1191 (1970) (originally entitled Tilton v. Finch, Civ. No. 12, 767) (D. 
Conn., filed September 25, 1968). In the Supreme Court, cited at 403 U.S. 672 (1971). 

45. JoHN J. McGRATH, CATHOLIC INSTITUTIONS IN THE UNITED STATES: CANONICAL 
AND Civit Law Status (1968). 

46. Id. at 4. 

47. See, e.g. McKeon v. Mercy Healthcare West, 1998 WL 774435 (Cal.) (separately 
incorporated as a nonprofit public benefit healthcare corporation, a Catholic hospital re- 
mained religious for purposes of exemption from state fair employment practices statute; 
in other words, incorporation in and of itself is irrelevant to the religious identity of public 
benefit corporations). 
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The result of this flawed study, however, was revolutionary. As Fried- 
man’s April 15, 1971, departmental bulletin said, “institutions ... operating 
in virtue of a public charter . . . [required] a radical change in the composi- 
tion, structure and role of boards of trustees ... [so that] decision-making 
was moved from the (religious) family table to the board room and the base 
of responsibility ... broadened.”4* The wish became word. Inclusion of lay 
women and men on governing boards and as university officers, corporate 
separation of institutions from their sponsoring religious communities, and 
emphasis upon public accommodation and service, necessitated broad corpo- 
rate restructuring — a so-called “incorporation movement.”*? 


The key to corporate independence at that time was the autonomy and 
expansion of self-perpetuating boards of trustees. New corporations, or 
newly-structured corporations, would provide that membership on boards no 
longer be the prerogative of religious superiors, that university officers be 
appointed by and accountable to the boards, and that faculty positions be 
filled on open, competitive bases of merit. 

Control and identity of religious affiliation, it should be stressed, was to be 
maintained by quorum requirements of membership of the sponsoring reli- 
gious orders on boards of trustees, reserved powers over major decisions, and 
newly-articulated mission statements, either incorporated in by-laws or sepa- 
rately published. The new corporate configurations, it must be stressed, were 
never intended to totally secularize either the hospitals or the universities.°° 

Indeed, until the 1990 advent of serious negotiations on the requirements 
of Canons 810, 812 and 815 of the 1983 Code of Canon Law, illustrated in Ex 
Corde Ecclesiae, Catholic colleges and universities in this country thought of 
themselves as Catholic, albeit more streamlined administratively, more ecu- 
menical, less pervasively religious and more welcoming. In my judgment, 
they still are. 

As far as the canon law is concerned Catholic colleges and universities, 
once so established under Canons 810 and the following, still are guided by 





48. See Preville, supra note 43. 
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the stewardship provisions of the universal laws of the Church. Church au- 
thorities have never bought into the theory that separate incorporation was a 
massive alienation of institutions and properties from the Church. And 
rightly so. Furthermore, I have never agreed that the group letter rulings, the 
appeal to conscience clauses, and the Title VII exemptions, used by Catholic 
hospitals and universities, were a massive deception of the government. 
They were and are entirely appropriate, because Catholic hospitals, until sold 
off to non-church entities, such as Tenet Healthcare, remain Catholic, and 
members of the Catholic Health Association.*! Administrators of Catholic 
colleges that have been merged, sold or liquidated, have uniformly followed 
the alienation procedures of canon law until this time. 


Furthermore, it is entirely clear that when the incorporation movement 
was in its inception, permission to separate the universities from local reli- 
gious houses, separately incorporate university churches, or take boards of 
trustees out of the immediate control of general religious superiors, it was 
never said that this would amount to a general alienation of properties from 
the Church. Jesuits and Holy Cross priests and religious continued to be 
members of their religious orders; they did not seek permission, as the canon 
law requires, for secular employment in newly-created secular universities,** 
and the Catholic faithful who supported and contributed to Catholic universi- 
ties were not suddenly informed, as happened last summer in St. Louis, that 
the university objects of their beneficence were no longer Catholic — now 
secular. 


My point is that the incorporation movement was utterly irrelevant to ca- 
non law. It had absolutely no effect upon the norms of stewardship gov- 
erning religious superiors and administrators,** the norms of stewardship of 
all administrators of church properties,** and the inclusion of Catholic higher 
education in the general provisions of the canon law.°*° 

The canon law knows no such creature as the American civil corpora- 
tion.°° Furthermore, it has no equivalent notion of the American common 





51. The Catholic Health Association ten years ago urged all Catholic hospitals and 
sponsoring religious institutes to inventory all assets contained in their public benefit cor- 
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such sales. See Catholic Health Association, Inventorying Church Property and Other Ad- 
ministrative Matters (1990) (a guide to segregating private from public funds contributed to 
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law concept of ownership. The canon law is not concerned about the source 
of funds to acquire assets entrusted to ecclesiastical entities, whether those be 
entirely from state tax-supported subsidies, such as built the Catholic univer- 
sities of the Netherlands in Nijmegen, or of Belgium, in Louvain, or of the 
Vatican at the Lateran University, or from religious orders themselves, as the 
Gregorian, the Urbanianum, San Anselmo in Rome, or from private benefac- 
tors and the sweat, dedication and talents of hardworking religious, as Notre 
Dame or any other of the several hundred Catholic colleges and universities 
in this country. Whatever the source, goods and properties entrusted to ju- 
ridic entities in the Church are protected and used according to the steward- 
ship provisions of the canon law. This law binds Catholics,°’ whether priests, 
or lay persons, who administer these properties for the salvific mission of the 
Church universal. Only with proper procedures and permissions can these 
properties be alienated and secularized. Permission is granted where neces- 
sary. It has neither been requested nor thought necessary on a grand scale 
for Catholic institutions of higher education in this country. 

Thus, to intimate that the Catholic universities of this country, simply be- 
cause of their age or corporate configuration, are no longer bound by the 
canon law is, in my judgment, seriously mistaken.** 

The problem with Ex Corde Ecclesiae and the projected implementing 
norms is not whether they are or are not applicable to the Catholic colleges 
and universities of this country, which they are, but whether or not it is pru- 
dent to apply outside episcopal strictures to university faculties, as contrasted 
to seminary faculties, at this time. Furthermore, what course should now be 
taken in the United States with collaboration of university administrators and 
the Bishops’ Conference to prevent a coercive splitting of institutions and 
personnel along conservative/liberal lines that may take generations to heal? 


THE SEPARATE INCORPORATION THESIS 


In addition to proposing a theoretical basis in the law to meet the princi- 
pled and pragmatic purposes of the institutional administrators, John J. Mc- 
Grath also addressed the criticisms of the wealth of the churches in America 
by disclaiming vast amounts of institutional property devoted to higher edu- 
cation, health care and public charities with the observation that the churches 
did not own, but its members merely staffed, and, indeed, for meager com- 
pensation, what were essentially secular entities created as a gift of charitable 
service to the public.°? For some, the satisfaction was palpable. To others, 
particularly the church leadership, McGrath’s study spelled the possible loss 
of control and religious identity of hundreds of church-sponsored nonprofit 
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charitable and educational corporations receiving public funding.© The bish- 
ops and some major religious superiors, however, were caught in a dilemma 
— they wanted everything McGrath, the National Catholic Educational As- 
sociation and the Catholic Hospital Association (now Catholic Health Asso- 
ciation) wanted, namely, continuing public support to acquire resources 
necessary to reach academic and professional excellence as competing first- 
rate institutions. They did not, however, want to pay the price of giving up 
spiritual control of the institutions.®' Their voice was less insistent, more 
hesitant, and deeply divided. 

McGrath’s thesis was, in substance, that a state-granted civil charter of 
incorporation created an essentially secular entity, regardless of the religious 
motivation underlying its creation and operation by the sponsoring church or 
religious organization. 


CATHOLIC HIGHER EDUCATION IN THE SUPREME COURT 


Ultimate success before the Supreme Court for religious colleges and uni- 
versities receiving federal funds under the Higher Education Facilities Act of 
1963, in Tilton v. Richardson,®? seemed to confirm McGrath’s thesis posthu- 
mously™ and indicated a sure path to follow. 

Title I of the Higher Education Facilities Act of 1963 provided construc- 
tion grants and loans to “institutions of higher learning” for buildings and 
facilities used exclusively for secular educational purposes. In fact, the Act 
expressly excluded, “any facility used or to be used for sectarian instruction 
or as a place for religious worship, or ... any facility which ... is used or to 
be used primarily in connection with any part of the program of a school or 
department of divinity.”® Federal funds provided by the Act were protected 
against religious abuse by assurances by recipient institutions of conforming 
secularity of use and retention by the federal government of a power to re- 
voke the funds wrongfully used for religious purposes. 

Tilton v. Richardson was brought by taxpayers on Establishment Clause 
grounds, urging that all religiously-affiliated higher education was “sectarian” 
in nature, and thus, the Act failed constitutional muster by “promoting” reli- 
gion. The District Court held both that Congress intended the funds to go to 
church-related colleges and universities, and that the Act, so administered, 
was constitutional because it had neither the purpose nor the effect of pro- 
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moting religion.°° The Supreme Court, reversing only the 20-year limitation 
upon secular uses of public funds provided by the Act, affirmed on the same 
fateful day, June 28, 1971, the Court issued Lemon v. Kurtzman.®’ The ma- 
jority opinion of the Court was written by Chief Justice Burger. 

The key to the decision is the Court’s finding that the colleges in question 
were sufficiently secular in purpose and operation to comply with the condi- 
tions of the Act, “that their religious affiliation in no way interfered with the 
performance of their secular educational functions.” The three pillars of sec- 
ularity for the buildings to be constructed with federal funding were separa- 
tion of religious from secular instruction, the institution’s dedication to 
academic freedom, as endorsed by the American Association of University 
Professors and the Association of American Colleges, and the non-coercive 
nature of religious exercises available to students in the colleges. 

The Act itself was carefully drafted to ensure that the federally subsidized 
facilities would be devoted to the secular and not the religious function of the 
recipient institutions. It authorized grants and loans only for academic facili- 
ties that were to be used for defined secular purposes and expressly prohib- 
ited their use for religious instruction, training, or worship. These restrictions 
were enforced in the Act’s actual administration, and the record showed that 
some church-related institutions had been required to disgorge benefits for 
failure to obey them. 

Finally, the record fully supported the findings of the District Court that 
none of the four church-related institutions in the case had violated the regu- 
latory restrictions. The institutions presented evidence that there had been 
no religious services or worship in the federally financed facilities, that there 
are no religious symbols or plaques in or on them, and that they had been 
used solely for nonreligious purposes. On this record, therefore, these build- 
ings were indistinguishable from a typical state university facility. Appellants 
presented no evidence to the contrary. 

There was no evidence that religion seeped, the Court said, into the use of 
any of these facilities. Indeed, the parties stipulated in the District Court that 
courses at these institutions are taught according to the academic require- 
ments intrinsic to the subject matter and the individual teacher’s concept of 
professional standards. Although appellants introduced several institutional 
documents that stated certain religious restrictions on what could be taught, 
other evidence showed that these restrictions were not in fact enforced and 
that the schools wee characterized by an atmosphere of academic freedom 
rather than religious indoctrination. All four institutions, for example, sub- 
scribed to the 1940 Statement of Principles on Academic Freedom and Ten- 
ure endorsed by the American Association of University Professors and the 
Association of American Colleges. 

The Supreme Court proceeded to strike down a provision of the Act limit- 
ing secular use of publicly-provided buildings for 20-years, and then turned to 
the issue of excessive entanglement, finding that higher education clearly dif- 
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fers from the parochial primary and secondary schools subject to scrutiny in 
Lemon: 


The record here would not support a conclusion that any of these four 
institutions departed from this general pattern. All four schools are 
governed by Catholic religious organizations, and the faculties and stu- 
dent bodies at each are predominately Catholic. Nevertheless, the evi- 
dence shows that non-Catholics were admitted as students and given 
faculty appointments. Not one of these four institutions requires its stu- 
dents to attend religious services. Although all four schools require 
their students to take theology courses, the parties stipulated that these 
courses are taught according to the academic requirements of the sub- 
ject matter and the teacher’s concept of professional standards. The 
parties also stipulated that the courses covered a range of human reli- 
gious experiences and are not limited to courses about the Roman 
Catholic Religion. The schools introduced evidence that they made no 
attempt to indoctrinate students or to proselytize. Indeed, some of the 
required theology courses at Albertus Magnus and Sacred Heart are 
taught by rabbis. Finally, as we have noted, these four schools sub- 
scribe to a well-established set of principles of academic freedom, and 
nothing in this record shows that these principles are not in fact fol- 
lowed. In short, the evidence shows institutions with admittedly reli- 
gious functions but whose predominant higher education mission is to 
provide their students with a secular education. 


Tilton v. Richardson has never been seriously challenged since the 
Supreme Court’s decision in 1971. Tilton laid down a fact pattern for relig- 
iously-affiliated colleges and universities that the Supreme Court has left 
unquestioned. 


In 1973, the Court upheld South Carolina’s creation of a state agency to 
issue bonds to finance the construction of facilities also in private colleges 
and universities, mostly Baptist-affiliated, with similar reservations. In a six- 
to-three decision, the Court held the law had a secular purpose, did not ad- 
vance the religious mission of the colleges, and did not involve the state in 
excessive entanglement. 

In 1976, the Supreme Court in Roemer v. Board of Public Works of Mary- 
land®’ upheld the constitutionality of a Maryland grant program to provide 
public money to private colleges and universities, subject only to the restric- 
tions that the funds not be used for “sectarian purposes.” Tilton, Hunt and 
Roemer tightened a wedge between religious and secular subject areas in 
higher education, relegated religious purpose to a secondary role in civil law, 
and gave pursuasive judicial recognition to the public benefit character of 
research and teaching in secular subject areas.”? The Court not only gave a 





68. Hunt v. McNair, 413 U.S. 734 (1973). 

69. 426 U.S. 736 (1976). 

70. See Stephen Bainton, State Regulation of Private Religious Schools and the State’s 
Interest in Education, 25 Ariz. L.Rev. 123 (1983). 
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map to those re-designing religiously-affiliated higher education so it could 
compete for public monies and corporate philanthropy without scruple; it 
also provided guidelines to public administrators, so they could cut off funds 
to institutions violating standards of separation, academic freedom and 
accreditation.’! 

A flood of corporate reorganizations in Catholic higher education quickly 
followed.’”* The Supreme Court’s decision in Lemon v. Kurtzman” was 
deemed not adversely to affect the ability of religious higher education to 
participate in public subventions of various kinds.’”* Federal and state fund- 
ing for religious colleges and universities could be shielded from constitu- 
tional challenge by laicization of boards of trustees, articulated adherence to 
the principles of academic freedom and tenure, open admissions, and separa- 
tion of secular from religious activities. This was concretized in documentary 
form in scores of newly-filed articles of incorporation. 

McGrath’s thesis was that the civil incorporation of public benefit institu- 
tions automatically created purely secular entities, independent of their spon- 
soring churches or religious orders, constitutionally able to receive public 
funding under the Supreme Court’s interpretation of the First Amendment. 
They were no longer religious, no longer impliedly subject to internal church 
discipline, but only to the law of their own individual civil charters, as inter- 
preted and subject to state court construction.”> Small chapels and medita- 





71. See Keyishian v. Board of Reg. of N.Y., 385 U.S. 589, 603 (1967) (referring to the 
“pall of orthodoxy”). 

72. Robert J. Kennedy, McGrath, Maida, Michiels: Introduction to a Study of the Ca- 
nonical and Civil-Law Status of Church-Related Institutions in the United States, 50 THE 
Jurist 351 (1990). Charles Wilson, one of the attorneys for the Catholic colleges, wrote 
after the decision: “The Tilton decision has put church-related colleges on notice that their 
religious functions and activities will be analyzed and evaluated in the future if they hope 
to participate in educational assistance programs. Some church-related colleges can pass 
this new constitutional test without altering any of their present policies and practices. 
Others may have to reconsider certain manifestations of their religious affiliations. Schools 
in the latter category must face the fact that government frequently exacts a price for the 
aid that it provides.” TiLTON v. RICHARDSON: THE SEARCH For SECTARIANISM IN Epu- 
CATION 44 (1971). 

73. 403 U.S. 602 (1971). 

74. In Hunt v. McNair, 413 U.S. 734 (1973), and Roemer v. Board of Public Works of 
Maryland, 426 U.S. 736 (1976), the Supreme Court distinguished higher education from 
primary and secondary parochial schools and found religiously-affiliated colleges and uni- 
versities eligible for public funding. Colleges and universities passed each of the three 
prongs of the Lemon test. 

75. “In regard to their juridic nature, McGrath concluded that church-related univer- 
sities, hospitals, and other educational and charitable institutions which have been civilly 
incorporated in the United States are juridically separate and distinct from the Church and 
from the particular religious body under whose auspices they are conducted. According to 
McGrath, such institutions are creatures solely of the civil government, state or federal, 
under whose law they have been incorporated; they are not creatures of the Church in any 
way. The “law of their being” is to be found exclusively in their charters or articles of 
incorporation under civil law and in their by-laws. Their purposes, powers, rights and obli- 
gations, including those relating to ownership of property, are to be determined solely by 
applicable state or federal law. Such institutions are not, according to McGrath, juridic 
persons in the Church, with canonical rights and obligations determined by ecclesiastical 
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tion rooms could be separately financed by private donations and isolated in 
new hospitals; departments of theology insulated from instruction in the sci- 
ences and humanities in higher education, classrooms and buildings stripped 
of religious symbols, admissions and faculty recruitment and retention stan- 
dards adopted to prescind from denominational affiliation, practice or even 
interest. 


THE BRADFIELD PARADIGM 


McGrath took his cue from dicta in Justice Peckham’s well-known deci- 
sion in Bradfield v. Roberts,’”° that “the legal character of the corporation ... 
and its powers, duties and character are to be solely measured by the Charter 
under which it alone has any legal existence.””? For McGrath, separately in- 
corporated hospitals, colleges and universities, were essentially secular cor- 
porations, merely staffed and conducted “under the auspices” of church 
sponsoring bodies. The religious dimension of this work, therefore, was left 
entirely to the voluntary efforts of individuals who worked at the insitutions. 
Religious ministry was a private, not a corporate, matter. 

While mainly concerned to announce and provide legal buttressing for his 
thesis in respect to what the Revised Model Nonprofit Corporation Act now 
denominates as public benefit nonprofit corporations, McGrath in subse- 
quent lectures carefully excluded the churches themselves, or specifically reli- 
gious entities, such as retreat centers, seminaries and training institutions of 
religious institutes and parish-related parochial schools. The pragmatic basis 
of distinction seems to have been, in his mind, the permissibility under the 
First Amendment’s Establishment clause, of administering publicly-funded 
programs through public benefit corporations operated under the auspices of 
the churches. He was not directly concerned with privately supported 
churches and their auxiliary organizations as such. 

From the vantage point of civil law, the Supreme Court in Bradfield vindi- 
cated government use of tax revenues to support religiously-sponsored hospi- 
tal organizations by finding a distinct public benefit in the provision of health 
services. The religious faith of the hospital staff was a private matter, of 
which the courts need take no cognizance. The Supreme Court’s empiricist 
theory of the derivation of corporate powers remains questionable, however, 





law. As a consequence, canonical norms governing the acquisition, administration, and 
alienation of ecclesiastical property are not relevant to the property of such institutions.” 
Kennedy, supra note 72, at 353-54. After the decision in Tilton v. Richardson, the Presi- 
dent of Fairfield University, Rev. William C. McInnes, S.J., resigned as Rector of the Jesuit 
community. In a letter to Edward Bennett Williams, McInnes wrote: “Effective on Sep- 
tember 1969, I have resigned my position as Rector of the Jesuit Community at Fairfield 
University. This means that my present title is officially President of the University and 
Chairman of the Board of Trustees. I have no religious authority and am, therefore, not 
bound to submit any kind of reports or letters to any Religious Superior here in Connecti- 
cut or in Rome.” Letter quoted in Preville, supra note 43, at 307. 

76. 175 U.S. 291 (1899). 

77. Id. at 298. 
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from a jurisprudential point of view.’* Certainly, Justice Peckham did not go 
further. He never claimed that Providence Hospital in the District of Colum- 
bia, by Act of Congress, was automatically stripped of all religious signifi- 
cance for all other purposes. 

Chief Justice Burger’s opinion in Tilton v. Richardson” parallelled that of 
the Bradfield Court, insofar as he found the provision of higher education 
essentially a separate secular public benefit. Nor did the Chief Justice say 
any more of church-related colleges and universities. The Court did not say 
that Southern Methodist by act of incorporation becomes the same as the 
University of Texas, saving only the Perkins School of Theology; Notre Dame 
becomes a public entity the same as the University of Indiana. In fact, the 
Court in Tilton and Roemer says exactly the opposite, acknowledging that all 
the colleges and universities in question were religious, however, “their reli- 
gious affiliation in no way interfered with the performance of their secular 
educational functions.”*° 


From the vantage point of church discipline, however, McGrath’s thesis 
sounded sufficiently plausible to break the restraints of those desiring to sec- 
ularize the organizations to be free of the control of church authorities and 
the religious orders, reorganize and refinance them and possibly sell off as- 
sets to meet different purposes. New charters would cut control of the local 
church conferences or hierarchy or other church leadership and then fill the 
balance of governing board membership with lay or, indeed, ecumenical rep- 
resentation.®! Broadening the base of administration extended the public 
and proprietary interest of prospective donors in these institutions. Never 
mind the church discipline, if, indeed, as McGrath said, the canon law did not 
apply to purely secular corporations merely staffed by members of religious 
institutes who have a certain “spirit” in the way they pursue their work and 
mission.*? 

McGrath sharply distinguished between the sponsoring church body, the 
parish, diocese or religious order, and the civilly incorporated college or hos- 
pital staffed by its members. Even if the church body itself was incorporated, 
incorporation of the college or hospital separated them from it. 





78. Justice Rutledge, dissenting in Everson v. Board of Education, referred to Brad- 
field and its grounding for public funding on the corporate charter as “highly artificial”. 
330 U.S. 1, 43, n. 35 (1947). See Charles D. Watts, Jr., Corporate Legal Theory Under the 
First Amendment: Bellotti and Austin, 46 U. Miami L. Rev. 317 (1991). 

79. 403 U.S. 672 (1971). 

80. Id. at 676. 

81. John W. Donahue, Catholic Universities Define Themselves: A Progress Report, 
128 AMERICA 357 (1973). 

82. In its response to the Vatican Office of the Sacred Congregation for Catholic Edu- 
cation’s 1985 proposed schema on Catholic Universities, the Board of Directors of the 
Association of Catholic Colleges and Universities disputed the Vatican assumption that 
American Catholic Colleges any longer maintain a juridical tie with either th church or the 
local bishops. See The Chronicle of Higher Education, March 26, 1986. Papers of the 1993 
conference by educators and church leaders at Georgetown University on the relationship 
of higher education to the church are published as: CATHOLIC UNIVERsITIES IN CHURCH 
AND Society: A DIALOGUE ON Ex CorDE Ecc tesiAE (John Langan ed. 1993). 
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McGrath, however, was not only wrong in interpreting canon law; he so 
broadly construed Bradfield by taking it out of the narrow context of permis- 
sible public funding, that he also misread civil law. By extension, there would 
simply be no religious corporations in this country if they availed themselves 
of state law to incorporate. A more critical scholarship provides nuances to 
this effect.*? 


THE ViEWw FROM ROME 


By the most crimped reading of canon law, McGrath found that the only 
property subject to the rules of the Church regarding the administration of 
“church goods” were those assets, real and personal, that belonged to for- 
mally-erected ecclesiastical juridical bodies.** Since only two of the nearly 
three hundred and eighty Catholic colleges and universities he surveyed at 
the time were ever formally erected by decree as canonical moral persons,** 
and no single one of the Church’s eight hundred and fifty-six hospitals had 
been so erected, McGrath held all these corporate assets could not be “eccle- 
siastical goods” under the canon law. Incorporation in civil law posited com- 
plete ownership in the secular corporation.*®© As in charitable trusts, 
beneficial interest is in the public at large, not the church-sponsor specifi- 
cally.’’ Continuing religious influence within these corporations could be 
achieved only through individual members and their personal 
commitments.*® 

McGrath’s focus, however, was fatally skewed upon the individual entities, 
not upon the churches and denominations, religious congregations and or- 
ders that had originally built, acquired, financed and operated them. No 
doubt the formally erected churches and religious institutes are ecclesiastical 
moral persons properly established or erected according to canon law in 
every exact sense.*? All the corporate assets of the churches, religious orders 
or dioceses are ecclesiastical goods subject to church discipline. The respon- 
sibilities of administrators of these properties in church law are affected not 
in the least by the corporate forms chosen to protect and contain the assets. 

In canon law, only the personal assets of individuals, whether held in sin- 
gle or concurrent ownership form, such as lay assets or the protected ac- 
counts of religious, etc., are not ecclesiastical goods. All real and personal 





83. Adam J. Maida, Canonical and Legal Fallacies of the McGrath Thesis on Reorgan- 
ization of Church Entities, 19 CatH. Law 275 (1973); Canon Law/Civil Law Status of Cath- 
olic Hospitals, HosprrAL PROGREss 54 (1973). 

84. Code of Canon Law of 1917, Canon 1497 § 1; 1257 § 1. 

85. The Catholic University of America, canonically established by the Holy See in 
1889, and Niagara University, in Buffalo, canonically established by the Holy See in 1956. 

86. McGrath, supra note 45, at 24. 

87. To this extent McGrath would deny standing to the Church sponsor, as with the 
settlor of a charitable trust, to enforce duties or even bring a malfeasance action. 

88. McGrath suggested by-laws to permit board and officer selection from among 
members of sponsoring religious bodies, as well as individual members permeating the 
“spirit” of the corporation by their personal faith. McGrath, supra note 45, at 33-34. 

89. ApaAm J. MAIDA, OWNERSHIP, CONTROL AND SPONSORSHIP OF CATHOLIC INSTI- 
TUTIONS: A PRACTICAL GUIDE 37 (1975). 
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property received by churches and religious orders, regardless of the source 
and regardless of the form in which they are held, belong to them as such and 
are the collective assets of the religious corporation.” The donative intent of 
contributors makes this abundantly clear.”! 


Institutions of higher learning were never owned and operated by individ- 
uals, nor were they civilly incorporated by individuals, but rather by religious 
organizations through properly authorized officers, who themselves as a con- 
dition of office, were bound to administer these assets according to the pur- 
poses and regulations of the canon law.” 


A primary obligation of church law placed upon administrators is to retain 
the religious identity and purpose of all church assets so committed.” 


There is no doubt that public monies cannot be given for religious pur- 
poses.*4 Similarly, gifts received with specific earmarking for secular pur- 
poses cannot be turned over to or retained for incompatible religious 
purposes. Thus, McGrath was correct in observing that assets acquired, en- 
dowment funds or buildings constructed with public funds or specifically 
earmarked donations, are not “owned” by the church-sponsoring body. On 
liquidation, these are subject to reallocation under the authority of the courts 
by cy pres or pursuant to corporate provisions, not to the churches as such, 
but rather to other comparable purposes.”° If reallocation is not possible, 
then these gifts must be returned. In no way will the church itself be aggran- 
dized by taxpayers’ funds or non-religious gifts. To this extent religious orga- 
nizations doing public service, supported by fees for these services, and 


funded by the public, are manifestly distinguishable from churches, chapels, 
synagogues, mosques, motherhouses, provincialates, etc. Donors clearly rec- 





90. Asa matter of fact, in Canon 1497 of the 1917 Code, upon which McGrath relied, 
the Latin word pertinent to express the definition of ecclesiastical goods as belonging to an 
ecclesiastical moral person does not mean the same thing as the English word “ownership” 
at all. In fact, it relates to the broader articulation in Canon 1495 of the Church’s and 
individual church bodies’ right of acquirendi, retinendi, et administrandi assets for their 
purposes. Thus, it is far broader than “ownership,” in English, with its connotation of an 
unfettered right of disposition. In canon law the goods subject to the canons of administra- 
tion, therefore, are not only goods “owned” by religious bodies, but all goods over which 
they exercise any kind of administrative authority. 

91. The principle that church authorities must use gifts only according to the intent of 
the donor is basic to the Code of Canon Law. In the 1983 Code it is expressed variously, 
e.g. canons 121-123; 1267 § 3; 1284 § 2, 3-4; ;1300. See J. F. LAHEY, FAITHFUL FULFILL- 
MENT OF THE Pious WILL: A FUNDAMENTAL PRINCIPLE OF CHURCH LAW As FOUND IN 
THE 1983 CoDE OF CANON Law 8-39 (1987). 

92. Canons 1254 and 1282. 

93. Canon 1536 (1917 Code of Canon Law); Canon 114 (1983 Code of Canon Law). 
See William W. Bassett, A Note On the Law of Contracts and the Canonical Integrity of 
Public Benefit Religious Organizations, 59 PROCEEDINGS OF THE CANON LAW SOCIETY OF 
AMERICA, 61 - 86 (1997). 

94. Everson v. Board of Education, 330 U.S. 1 (1947); Lemon v. Kurtzman, 403 U.S. 
602 (1971); Committee for Public Education and Religious Liberty v. Regan, 444 U.S. 646 
(1980). 

95. Revised Model Nonprofit Corporation Act, Sec.14.06(a)(6). See also In re Los An- 
geles County Pioneer Society, 257 P. 2d 1 (Cal. 1953). 
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ognize the difference. Funds donated to the University of San Francisco to 
establish an Institute of Judaic Studies by local Jewish benefactors, are not 
given to the Jesuits as such, but rather to the University as a secular corpora- 
tion for a specifically-earmarked purpose. 

With this caveat, however, there remains no doubt that the administration 
of all property, real and personal, entrusted collectively by individuals, corpo- 
rations or governments to churches and religious orders is subject to the reg- 
ulations of canon law and the norms of church stewardship. In church law, 
alienation of these assets or diversion to private or alternative secular pur- 
poses, or sale to fund retirement trusts, is simply invalid if not done in ac- 
cordance with the safeguarding rules on alienation.”° 

Thus, transfer of title to property from a sponsoring religious body to a 
civil corporation formed by the church body does not change its canonical 
status, even though a new legal title has been acquired in civil law for the 
property.”” 

The sponsoring religious order is reimbursed on a contractual basis for 
member services to its affiliated organizations. Assets acquired or invest- 
ments made with surplus funds from member services paid in the form of 
salaries then are “ecclesiastical goods” belonging to the order. The corporate 
assets of the separate charitable corporation are to be administered accord- 
ing to the law of the corporation,”* and clearly segregated from assets belong- 
ing to the religious order as such. 


The McGrath thesis, attenuating not only ecclesiastical authority over the 
administration of religious organizations, but also amounting to a vast, un- 
compensated alienation of the properties of the churches used and developed 
for their legitimate charitable and educational endeavors, was quickly 
criticized.” 


Incorporation, in and of itself, has no real effect upon the religious nature 
of a church organization. Nor should it. The constitutionally-protected right 
of citizens to assemble and form cooperative ventures is not conditioned or 
burdened in state law upon abdication of religious faith or mission. To hold 
otherwise, would fly in the face of the most basic constitutional 
jurisprudence! 


Incorporation itself is religiously and legally neutral. It does not secularize 
a religious organization, nor within the church itself does it change the canon- 





96. Kennedy, supra note 72, at 373. 
97. Canon Law, indeed, requires administrators to see to it that the ownership of 
ecclesiastical property is “safeguarded through civilly valid methods”. Canon 1284 § 2, 2. 

98. To this extent, one may differ with Cardinal Adam Maida, who would go so far as 
to create by implication canonical moral persons with even the informal establishment of 
any kind of charitable or church-related educational institution. See Kennedy, supra note 
72 at 377-82. 

99. See 9 CANON Law Dicest 367 (1970). 

100. See Kedroff v. St. Nicholas Cathedral, 344 U.S. 94 (1952); Serbian Eastern Ortho- 
dox Diocese for the United States and Canada v. Milivojevich, 426 U.S. 696 (1976). See 
Michael McConnell, Academic Freedom In Religious Colleges and Universities, 53 LAw 
AND CONTEMPORARY PROBLEMS 308 (1990). 
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ical status of its assets. Incorporation has no more legal significance in this 
respect than inclusion of a church in a local fire district. 

Incorporation, indeed, is a valuable tool to protect the religious nature of 
the organization, when properly done, to assure by charters and by-laws 
choices of board members and officers who believe in the charism of the 
sponsoring, faith-based community, as well as operation of the organization 
according to the discipline of the church. 


STEWARDSHIP AND CANON LAw 


The canon law of the Catholic Church governing the administration and 
alienation of church properties is designed to guide the exercise of prudence 
by properly-authorized stewards of the properties entrusted to them by the 
faithful. The stewards of the stable patrimony of a religious institute are not 
just the elected officers of the corporation, but also the members of the Gen- 
eral Council of the institute.'°' The General Council of the religious institute 
provides an indispensable participatory structure for major decision-making 
in the governance of the Institute and administration of its properties. 

Stewardship of ecclesiastical properties in canon law is a sacred ministry. 
In the canon law of religious institutes it is also a collective ministry, requir- 
ing collective decisions and informed delegation of executory functions. 

Stewardship is an important part of the mission of the Church, as the ca- 
nons say, “... to order divine worship . . . to provide decent support for the 
clergy and other ministries . . . to perform the works of the sacred apostolate 
and of charity, especially towards the needy.”'°? Stewardship requires that 
administrators of church property follow the highest ethical standards and 
protect properties entrusted to them by civilly valid methods.'°* Administra- 
tors of church properties must follow “the prescriptions of both canon law 
and civil law.”!% 

The alienation of ecclesiastical properties of whatever kind is highly regu- 
lated precisely because it, too, is part of the mission of the Church and the 
uses to which alienated properties eventually may be placed is an essential 
charge in canon law upon those entrusted with this kind of extraordinary 
administration. 

A vital part of the protection of church properties is the provision for the 
widest possible consultation in cases in which property may be sold or alien- 
ated and in “any other business transaction in which the patrimonial condi- 
tion of the juridic person can be adversely affected.” (in quo condicio 
patrimonialis personae iuridicae peior fieri potest)! 

The reason for the consultative process for the alienation of ecclesiastical 
goods or for actions of extraordinary administration is that the entire Church 
has an interest in the goods entrusted to specific administrators — as Canon 





101. Canon 627. 

102. Canon 1254 § 2. 
103. Canon 1284 § 2. 
104. Canon 1284 § 3. 
105. Canon 638 § 3. 








1999] THE AMERICAN CIVIL CORPORATION & CANON LAW 745 


1287 § 2 says, “ . . . administrators are to offer an account to the faithful 
concerning the goods offered by the faithful to the Church, ...”!°® Adminis- 
trators of ecclesiastical goods do not hold title absolutely, but rather for the 
benefit of the mission of the Church. 


Specifically in reference to the provisions for the alienation of goods con- 
stituting the stable patrimony of church corporations, such as religious insti- 
tutes, the consultative and permissive requirements of Canons 1290 — 1298 
are a practical part of the Church’s concern to prevent harm the whole 
Church. Church administrators may never become mavericks or go it alone 


in forging the instrumentalities of conveyance or risk for properties entrusted 
to them.!°” 


The binding authority of the consultative and procedural provisions of ca- 
non law, stated in Canon 1296, is also clear from corresponding canonical 
requirements upon administrators scrupulously to fulfil the intent of the 
faithful in making donations of such properties to particular religious organi- 
zations.'°* The requirement to fulfill donative intent is balanced by the duty 
of accounting to the faithful set forth in Canon 1287 § 2, above. 


In canon law the administration and implementation of plans to separately 
incorporate assets belonging originally to the religious institutes administer- 
ing them, could not simply be entrusted to two or three officers of the insti- 
tutes, with periodic reports and calls for votes, but without the General 
Council’s or canonical corporation’s seriously demanding sufficient consulta- 
tion to be apprised of the meaning and significance of the votes they cast. 
For exempt religious institutes, the consultative process on transactions 
changing substantially the religious structures of the institute require the con- 
sultation and approval of the highest superior officers. This is why, as Paul 
Fitzgerald reports, the Jesuit university administrators, provincials and local 
rectors, sought permission of Father Pedro Arrupé, the Father General of the 
Jesuits, before proceeding with the re-incorporation of their various universi- 
ties.1°° There is no evidence at that time that permission was sought for 
alienation; it was, rather, for a re-configuration of the universities’ adminis- 
trative structures and boards of directors to make academic and administra- 





106. Canon 1287 § 2. 

107. “In the administration of church goods the code generally envisions a number of 
administrators or at least the involvement of several people, and this under various aspects. 
Besides the administrator that every juridical person must have (C. 1279), the code also 
envisions that every public juridical person have a financial board or at least two councilors 
to assist the administrator. Moreover, to be able to act, the administrator in some cases 
needs the advice or consent of the juridical person itself or of other superior authorities 
both on the diocesan level and on the level of the Holy See. The code calls for a number of 
administrators to guarantee the security of church goods and also to prevent certain “ad- 
ventures” that, besides jeopardizing church goods, can also create scandalous situations. 
The number of administrators or at least of organs of control is a real involvement and 
corresponsibility; this must not be reduced to a mere formality.” Velasio De Paolis, Tem- 
poral Goods of the Church In the New Code, With Particular Reference to Institutes of 
Consecrated Life, 43 THE Jurist, 343-60, 353 (1983). 

108. See Canons 1299 and 1302, and 1310. 

109. Fitzgerald, supra note 21, at 7. 
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tive decisions for the universities independent of the religious superiors in the 
operation of the universities. 


THE Norms For ALIENATION OF CHURCH GooDs 


The norms for the alienation of church property are a particular applica- 
tion of what, in canon law, is denominated “the extraordinary” administra- 
tion of church properties. Extraordinary administration concerns major 
decisions in which specific property may be lost to the Church, put into jeop- 
ardy, or, more generically, in which the condition of those properties consti- 
tuting the “stable patrimony” of a religious corporation, i.e., its real estate, 
endowment funds, etc., can be diminished or destroyed. The canon law is 
“risk averse” and extremely conservative. 

The contemporary Canon Law of the Catholic Church concerned with the 
proper procedures for the alienation of church properties and for their ex- 
traordinary administration carries over the traditional provisions of the 1917 
Code, in effect in 1970 when these transactions began, with substantial simi- 
larities.''° Both Codes focussed essentially upon a mandate for strict meas- 
ures designed to assure the widest practical consultation, not only before 
permissions were sought from proper ecclesiastical authorities, but also dur- 
ing the entire implementation process. 

Under the general heading of “Temporal Goods and Their Administra- 
tion” under the Law of Religious Institutes, Title II, Art. 3 of Book II of the 
Code of Canon Law, Canon 638 § 3 says: 


“For the validity of alienation and any other business transaction in 
which the patrimonial condition of a juridic person can be affected ad- 
versely, there is required the written permission of the competent supe- 
rior with the consent of the council. If, moreover, it concerns a business 
transaction (negotio) which exceeds the highest amount defined for a 
given region by the Holy See, or items given to the Church in virtue of a 
vow, or items of precious art or of historical value, the permission of the 
Holy See is also required.” 


Canon 635 § 1 refers then to the general norms of Book V, “The Temporal 
Goods of the Church,” to say: 


“The temporal goods of religious institutes, since they are ecclesiasti- 
cal goods, are regulated by the prescriptions of Book V, The Temporal 
Goods of the Church, unless it is expressly stated otherwise.” 


Within the general norms of canon law, each Religious Institute, by Canon 
635 § 2, must determine appropriate norms for the use and administration of 


goods so that the poverty appropriate to the institute is fostered, protected 
and expressed. 





110. See, e.g., T. LINCOLN BOUSCAREN, ET AL., CANON Law: A TEXT AND COMMEN- 
TARY 836-53 (4th ed. 1966); WILLIAM J. DoHENY, PRACTICAL PROBLEMS IN CHURCH FI- 
NANCE 28-33 (1941). 
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The particular norms for the ordinary administration of goods are found in 
the competencies and procedures adopted by a Religious Institute in its ap- 
proved Constitutions. These particular norms should also determine, within 
the scope of universal law, acts which exceed the limit and manner of ordi- 
nary administration and set out those things necessary to place an act of ex- 
traordinary administration validly.'!! 


The norms for the extraordinary administration of goods are found, as 
above, in Canon 638, and in the specific regulations of canons 1290-1298 for 
the alienation of ecclesiastical goods. Canon 1277 says that the national or 
regional conference of Catholic bishops defines what is meant by acts of ex- 
traordinary administration. Canon 1295 specifically says that the same norms 
are to be applied, not only for the alienation of ecclesiastical goods, but also 
in acts of extraordinary administration in which the condition of the stable 
patrimony of the ecclesiastical organizations can be put into jeopardy. 


The National Conference of Catholic Bishops determines the specific lim- 
its in kind and value of church goods for the application of Canon 1290-1298 
(Canon 1292 § § 1 & 2),!!? 


Canon 1291 states the guiding law: 


The permission of the competent authority according to the norm of 
law is required in order validly to 


— alienate goods 


— which through lawful designation constitute 
the stable patrimony 


— of a public juridic person 


— and whose value exceeds the sum determined by law. 


The administrators of American Catholic colleges and universities, for the 
most part, are canonically erected and approved religious institutes of pontif- 
ical right. As such, these religious institutes constitute public juridic persons 
in the Church, or corporations, under the terms of the canon law.'!? The 
subject properties belonged to the religious orders initially, and were incor- 
porated by civil law into nonprofit religious corporations formed under the 
laws of the respective states. 


Canon 1292 authorizes the conference of bishops for the nation or region 
to set the amount of value of properties that require the permission of the 
Holy See to alienate. In the United States, at the time permission was origi- 
nally sought by religious superiors to separately incorporate the colleges and 
universities, the National Conference of Catholic Bishops had set the mini- 





111. Canon 1277. 


112. Religionum laicalium, May 31, 1966, No. 2. See Francis Morrisey, The Conveyance 
of Ecclesiastical Goods, 38 C.L.S.A. proc. 123-137 (1978). 


113. Canons 113-123. 
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mal limit at $1,000,000. Transactions over $1,000,000 needed Roman 
permission.'!4 

Thus, it is entirely clear from Canon 1292 § 1 that for assets exceeding the 
maximum value set by the National Conference of Catholic Bishops, valid 
alienation in canon law requires permission from the Holy See. 

Canon 1294 adds that the price of sale must ordinarily be at or above the 
minimum set by expert appraisers,'!> and the money realized from the aliena- 
tion must be invested carefully for the benefit of the Church or wisely ex- 
pended in accord with the purposes of the alienation. 


The sale must benefit the Church. Benefit to the Church is more than 
benefit in terms of liquid capital that may be invested for a particular reli- 
gious institute. Benefit to the Church, as an essential norm of alienation, 
must require conscientious attention to the purposes of the buyer. Since this 
is a strict and essential requirement of canon law, the ecclesiastical adminis- 
trator must know in advance and structure the transaction in such a way that 
he or she can count on the results. 


Canon law requires those given permission to alienate ecclesiastical 
properties to know and be assured of the use to which the buyer will place 
the property. 

Canon 1292 § 2 adds: “Other safeguards prescribed by legitimate authority 
are also to be observed to prevent harm to the Church.” 


It is very clear that alienation involves more than merely just cause and 
good price; it also involves extensive and meaningful consultation and super- 
vision “to prevent harm to the Church.” Those charged with the governance 
of religious institutes cannot simply get proper permission and then leave the 
execution of complex corporational transactions in the hands of a few officers 
of the corporation, with merely periodic reports to the Board. 

The obligations of canon law, placed upon administrators of church 
properties, are nondelegable.!!° 


When one considers the canon law of stewardship, concerning specifically 
the alienation of church properties, it is utterly impossible to suggest that 
local or international superiors would have granted permission for what they 
knew to be an alienation of vast institutional resources by converting them to 
entirely secular purposes. In fact, the “incorporation” movement involved 
no such alienation. Neither then nor now was separate incorporation con- 





114. Sacred Cong. for the Clergy, Protocol No. 165967/III, July 3, 1981. See Adam 
Maida & Nicholas Cafardi, CHURCH PROPERTY, CHURCH FINANCES AND CHURCH-RE- 
LATED CORPORATIONS 102 (1984). 

115. It is important to note that the correct translation of the Latin word pretium in 
Canon 1294 § 1 is not limited to “money.” It is, rather, value. Alienation of church prop- 
erty may be valid for values other than money, or for money in addition to other values. 
For example, value to the religious institute selling surplus property may include with the 
money price the added value quality development may give to retained property. The 
entire transaction, therefore, is to be considered in evaluating the ultimate benefit to the 
Church. 


116. See Canons 638, 1254, 1257, 1281, 1284, and 1287. 
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strued to mean divorcing the universities entirely from the Church. Had that 
even been suggested, there would have been no incorporation movement. 


EXTRAORDINARY ADMINISTRATION 


Canon 1295 adds that the above-mentioned consultations, permissions and 
conditions are to be observed, not only for the alienation of church goods, 
but also in any transaction through which the patrimonial condition of a ju- 
ridic person can be worsened:.'"’ 


“The requirements mentioned in cann. 1291-1294, with which the stat- 
utes of juridic persons are to be in conformity, must be observed not 
only in an alienation, but also in any transation through which the patri- 
monial condition of a juridic person can be worsened.” 


It is entirely clear that a formal act of incorporating and restructuring a 
university, if it risked a substantial loss to the assets of the religious institute, 
would have been considered an act of extraordinary administration requiring 
further consultation and permissions.''*® If the result of the incorporation 
were a complete secularization, if the property would be lost to the religious 
institute or lose its Catholic religious character, the total value far exceeding 
the minimum limit, that would require a new category of risk previously un- 
provided for in the canon law. Historically, the only mass secularization of 
Catholic schools was on the initiative of governments, for example, the 
French government secularizing Jesuit colleges after the Revolution, or the 
German government under Bismarck in the Kulturkampf. A mass seculari- 
zation of Catholic institutions of any kind, initiated and carried out by their 
canonically-appointed administrators, has never occurred in history. It did 
not occur, even secretly, in the United States. 

Absolutely none of this was done in the restructuring of Catholic colleges 
and universities in the context of the Higher Education Facilities Construc- 
tion Act of 1963 and the subsequent litigation in Tilton, Hunt and Roemer. It 
is gratuitous at this stage, therefore, to drag out the thoroughly discredited 
thesis of John J. McGrath to assert that these institutions were secularized, 
surreptitiously perhaps, and are now no longer subject to the canon law of 
the Church. 


MIXING SEPARATE CORPORATIONS, THE RELIGIOUS INSTITUTE AND THE 
NONPROFIT PROPERTY-HOLDING CORPORATION 


Many religious institutes incorporate as civil membership corporations or 
trustee corporations for purposes of holding title to property and transacting 
civilly valid business contracts. It is not uncommon that the two entities mir- 
ror each other.'!? Membership in the civil corporation simply coincides with 
the elected leadership of the religious institute. 





117. Francis G. Morrisey, Ordinary and Extraordinary Administration: Canon 1277, 48 
THE Jurist 709-26, 712 (1988). 

118. See, Felix M. Cappello, I Summa Juris CANonict, 640-01 (1962). 

119. See, e.g., Maida & Cafardi, supra note 114, at 139-153. 
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It is a truism, however, that a civil holding corporation employed by a 
religious institute should not just be the “alter ego” of the governing body of 
the religious institute itself. Council members and trustees wearing two dif- 
ferent hats, voting on matters calling for vastly different expertise and com- 
petency, almost inevitably run into problems, either with protecting the 
corporation from tort liability, or failures of decision-making based upon ob- 
jective, expert knowledge and advice. 

The general canon law of the Church, while requiring separation between 
General Council and Finance Council of religious institutes, has very little to 
say about the use of corporate forms of civil organizations. Canon 1290 says 
simply that the civil law protecting church properties should be respected and 
followed. The good government of the two organizations requires that the 
business of both be separately handled and independently voted upon. In 
canon law, however, as we have already said, separate incorporation of a 
religious institute and its apostolates has no effect whatsoever upon the ca- 
nonical unity of governance within the institute, and its canonical responsibil- 
ity for stewardship of all assets entrusted to its direction. 

Thus, the California Province of the Society of Jesus, the canonical entity, 
is incorporated in state law as a nonprofit corporation, for purposes of hold- 
ing and administering its assets and properties. There is certainly no doubt 
that this does not involve alienation of the properties entrusted to the Jesuits. 
It is, rather, good stewardship. If, for example, the Jesuit residence at the 
University of San Francisco, incorporated separately from the University as 
such, were to be closed and the building transferred to the University, in 
exchange for other property upon which to build a smaller residence on adja- 
cent university property, would this be an alienation of church goods to a 
secular entity, requiring alienation permission? In canon law, the answer is 
negative; this is simply a readjustment of corporate uses within the aggregate 
assets entrusted to the Society for use in the Church’s mission in the Province 
of California. The University is part of those assets in canon law, though in 
civil law the assets are separated. 


CONCLUSION 


I have addressed a very narrow question; that is, whether the Catholic 
colleges and universities that have separately incorporated from their affili- 
ated religious institutes are still Catholic and bound by the canon law of the 
Catholic Church in the administration of their properties. My answer is posi- 
tive. In fact, I see no substantial argument to the contrary. 

On the issue of the prudence of the implementing norms being considered 
by the Bishops’ Conference and college and university presidents as a result 
of Ex Corde Ecclesiae, however, my opinion is that they need further refine- 
ment. I can see only hurt and no lasting value from intruding the pastoral 
office of bishop into the canonical and civil structure of a Catholic University 
as an ubiquitous monitoring agent of theological probity. 








GIVING LEGAL LIFE TO THE 
EX CORDE ECCLESIAE NORMS: 
CORPORATE STRATEGIES AND 
PRACTICAL DIFFICULTIES 


NICHOLAS P. CAFARDI* 


In August, 1990, when he promulgated the Apostolic Constitution, Ex 
Corde Ecclesiae, Pope John Paul II was finishing a task that the Church had 
taken up years ago, in the Second Vatican Council.'! Paragraph 10 of Gravis- 
simum Educationis, the Council’s Declaration on Christian Education,? con- 
tains a charter for Catholic universities throughout the world. They are, the 
Council says, to be operated with a “true liberty of scientific inquiry.” In 
Catholic universities, faith and reason should “converge” so that their gradu- 
ates are “outstanding in learning, ready to undertake the more responsible 
duties of society, and to be witnesses in the world to their faith.”* 


Since 1971, a discussion had been going on between the Vatican’s Congre- 
gation for Catholic Education and the International Federation of Catholic 
Universities on the implementation of the Council’s vision for Catholic 
higher education in a formal papal pronouncement. As a result of these dis- 
cussions, a number of meetings in Rome, and the reactions of many persons 
in the higher education field to previous draft documents, the pope finally 
issued Ex Corde Ecclesiae, almost twenty years later. This is a significant 
document—a papal constitution establishing norms for Catholic colleges and 
universities throughout the world. The pope’s constitution is very faithful to 
the spirit and tone of the Council document. He states again the need for 
freedom of inquiry at Catholic universities, while emphasizing that faith and 
reason never reach opposing goals, since they both seek the truth. 


The papal constitution contains two parts. The first is general and pastoral 
in tone, the second more juridic, establishing norms for Catholic universities 
and colleges throughout the world. The bishops of each country were di- 
rected to prepare national adaptations of these universal norms and particu- 
larize them for their own country. After much discussion and consultation 
with Catholic higher education officials, the American bishops adopted 





* Dean and Professor of Law, Duquesne University School of Law; J.D., Pittsburgh, 
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norms for the United States in November, 1996.4 These norms were for- 
warded to Rome for approval by the Congregation for Catholic Education. 
To the surprise of many, these norms were sent back to the bishops with the 
request that a more juridical version be prepared, taking into account the 
application of canons 807 through 814 of the Code of Canon Law (which deal 
specifically with Catholic higher education).° These canons are important be- 
cause they are the source of the requirement that only the Church can desig- 
nate a university as “Catholic,”® that teachers in Catholic institutions must 
have integrity of doctrine and probity of life or be dismissed,’ and that per- 
sons teaching the sacred sciences (philosophy, theology, sacred scripture, ca- 
non law) must have a “mandate” to teach.® 


The bishops went back to the consultation rooms and drafting tables . 
They have now released a second draft of norms implementing Ex Corde 
Ecclesiae for American Catholic colleges and universities. As might be ex- 
pected, these norms contain a more juridic section that was not in the first 
draft, and they do take into account the applicable sections of the Code of 
Canon Law. The release of these redrafted norms, which (it must be empha- 
sized) still constitute a draft, has caused much consternation on Catholic 
campuses and among Catholic commentators. The noted magazines 
America’? and Commonweal’ have addressed the issue, and the topic has 
even made its way into the pages of The New York Times, The Boston Globe 
and The Chronicle of Higher Education.'' The general consensus seems to be 
that this revised draft raises dangerous implications. The old alarm bells are 
already going off. We will lose our government aid. We will lose our accredi- 
tation. We will lose our academic credibility. We will become an intellectual 
ghetto. We will be sued. All these and many more dire circumstances are 
predicted to occur if the bishops’ norms, as drafted, become effective. 





26 OriGINns 381-384 (1996). 
27 Ortcins 53 (1997). 

1983 Cope C. 808. 

1983 §Code C. 810 § 1. 
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I wish, with this article, to address one very basic issue: assuming that the 
draft norms are finalized in a version close or identical to the current version, 
what legal steps would a Catholic college or university have to take to imple- 
ment them, and what legal difficulties might this implementation create? If 
we need to fear the implementation of these norms, we had best put flesh on 
the bones of the bogeyman. In that way, we will have at least a better under- 
standing of the problem that arguably confronts us. 

The draft Ex Corde norms do require that steps be taken to implement the 
norms and make them a part of the Catholic college’s or university’s basic 
legal structure.'* Catholic colleges and universities are to do this and then 
report back in five years to the local diocesan bishop exactly what legal steps 
they have taken to meet this goal.'> This will not be possible without the 
cooperation of the religious bodies who founded and are still active at Amer- 
ican Catholic colleges and universities, and without the cooperation of the 
laypersons whom they have chosen to be their collaborators in the manage- 
ment of their higher education apostolate. 

In my experience, Catholic colleges and universities fall into two broad 
legal categories. They are either nonprofit corporations with a two-tiered 
legal structure, or nonprofit corporations with a one-tiered legal structure. 

In the two-tiered structure, persons in a management position at the reli- 
gious institute that founded the school are the corporate members. They 
meet infrequently-usually once a year-and their main corporate task is to ap- 
point the board of directors. They may have other corporate authority as 
well, such as to amend corporate articles and bylaws, to merge or dissolve the 
corporation, or to approve the sale of major corporate assets.'* But the 
members’ corporate powers are such that, aside from the power to choose 
directors, they rarely if ever come into play. The lower tier in this structure, 
the board of directors, does all of the corporate heavy lifting. This board is 
predominantly lay, although some persons from the founding religious insti- 
tute, even corporate members wearing two hats, may sit here. This board of 
directors oversees the daily management of the corporation. 


In the one-tiered nonprofit corporations, there are no corporate members. 
Rather, there is a self-perpetuating board of directors. All corporate author- 
ity is centered in this body. Very often, there will be a bylaw that requires a 
certain percentage of seats on this board—usually a third or more—to be 
held by members of the religious institute that founded the college or univer- 
sity. The more drastic corporate acts, such as merger, dissolution, sale of 
major assets, corporate restructuring, appointment of a new college presi- 
dent, typically require a super-majority of the board (two-thirds plus one). 





12. Ex Corde Ecclesiae Implementation Committee, Memorandum to Bishops, Presi- 
dents of Catholic Colleges, Sponsoring Religious Communities, Learned Societies, dated 
October 15, 1998, Part Two: Particular Norms, Art. 2 (a) at 7 (hereinafter “Draft Norms”). 

i. 1 
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TIONS 147-70 (1984). 
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This gives the religious directors an effective veto, assuming that they vote as 
a bloc with their one third of the seats.'» 

This is not the place for a long dissertation on the juridical status, under 
canon law, of American Catholic colleges and universities. Much ink has 
been spilled on the question of whether, either by incorporating or by relying 
upon predominantly lay boards, these institutions have lost their “canonical” 
or officially Catholic character.'® It is enough to say that “Catholic” is their 
continuing self-characterization, and it is difficult to understand how any in- 
stitution could be “Catholic” in any meaningful sense of that word and not be 
subject to the Church’s law. My presumption, and the presumption of the 
Apostolic See and the American bishops, is that the Church’s law applies to 
them. This includes, if they are ever finalized, the Ex Corde norms. Institu- 
tions that desire to be Catholic should expect to be subject to the Church’s 
law. 

This message should be communicated to corporate members and board 
members of Catholic colleges and universities. But it need not, nor should it, 
be communicated in some heavy-handed fashion. Indeed, I suspect that it 
was this very fear of a heavy-handed hierarchical involvement in their affairs 
that led the American Catholic higher educational establishment to come up 
with the “non-canonical” theory to begin with. As former U.S. Deputy As- 
sistant Secretary for Education Kenneth Whitehead states in his study of fed- 
eral funding for Catholic colleges, “As far as Catholic colleges and 
universities are concerned, the evidence examined in this inquiry suggests 
that these colleges first decided they wanted to have ‘institutional autonomy’ 
and ‘academic freedom’ — and only then decided to adduce supposed gov- 
ernment requirements for giving out aid as the principal reason they needed 
to have these two things.”!? Any study of the implementation of the Ex 
Corde norms must take this mind-set into consideration. It is an indisputable 
part of the American Catholic higher educational story. 

Assuming, however, that this message is communicated in good will—and 
not as a power play—and that those possessing the legal authority to make 
fundamental changes in the corporate structures of American Catholic col- 
leges are willing to accept the message in good will, what corporate changes 
do the Ex Corde norms require them to make? 

The changes, surprisingly, are quite few. As one might suspect, they lie 
primarily, but not exclusively, in the area of theological instruction, but there 
are other alterations to corporate documents and structures that the draft 
norms would require. First of all, the draft norms seek to have the religious 
institutes or dioceses that sponsor colleges or universities retain enough legal 





15. This type of corporation is described in Pime v. Loyola University of Chicago, 803 
F. 2d 351, 352 (7th Cir. 1986). 

16. See JoHN J. MCGRATH, CATHOLIC INSTITUTIONS IN THE UNITED STATES: CANON- 
ICAL AND Civi_ Law Status; 1968) ADAM J. MAriDA, OWNERSHIP, CONTROL AND SPON- 
SORSHIP OF CATHOLIC INsTITUTIONS, (1975); ADAM J. MAmpA & NICHOLAS P. CAFARDI, 
supra note 14. 


17. KENNETH D. WHITEHEAD, CATHOLIC COLLEGES AND FEDERAL FUNDING, 106 
(1988). 








1999} CORPORATE STRATEGIES AND PRACTICAL DIFFICULTIES 755 


power within the corporate structure to “preserve and strengthen the Catho- 
lic identity of the university.”'* How would this be accomplished? 

In the two-tiered corporate structures, meeting this requirement is simply 
a matter of ensuring that the corporate members— who should have a signifi- 
cant overlap with the same persons who manage the affairs of the sponsoring 
religious institute or diocese—retain enough reserved powers in the corpora- 
tion to protect Catholic identity. Reserving to themselves the ability to es- 
tablish corporate philosophy, to make or approve major corporate changes, 
and to appoint or approve the appointment of major corporate officers would 
certainly accomplish this end. 

In the one-tiered structure, this task may be more difficult. Assuming that 
the sponsor still holds a bloc of seats on the board of directors, then these 
corporate powers—relating to corporate philosophy, corporate change and 
senior level appointments—would need to be in the list of those corporate 
actions that require a super-majority, guaranteeing the acquiescence of the 
religious sponsor. 

Second, the draft norms require the university “to take steps to ensure 
that all professors are accorded ‘a lawful freedom of inquiry and of thought, 
and of freedom to express their minds humbly and courageously about those 
matters in which they enjoy competence.’”!? This guarantee of academic 
freedom would not be out of place in the university’s bylaws or statutes,?° 
and the wording of the draft norms would copy well into these documents. 
Similarly, a Catholic university is required by the draft norms to respect the 
religious liberty of every individual.?! A footnote to this requirement speci- 
fies that emphasizing a university’s Catholic identity is not to be used as an 
excuse for “religious indoctrination or proselytization.”** Again this require- 
ment would not be out of place in a university’s bylaws or statutes. 

Third, a Catholic university is to acknowledge its “canonical status” and its 
commitment to Catholic identity “in its mission statement and/or its other 





18. Draft Norms, Art. 1 (3), at 8. This is a paraphrase of the requirement of the 
Apostolic See in the St. Louis case that the Jesuit sponsors of the university “put in place a 
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Edoardo Martinez Somalo, Prefect of the Congregation for Institutes of Consecrated Life 
and Societies of Apostolic Life, and Cardinal Pio Laghi, Prefect of the Congregation for 
Catholic Education to Father Peter Hans Kolvenbach, S.J., Superior General of the Society 
of Jesus). The full text of the joint letter has not been released. 
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Spes, 62). 
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21. Draft Norms, Art. 2 (4), at 8. 
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official documentation.”*> This requirement of the draft norms does not spe- 
cifically reference corporate articles or bylaws. However, the reference to 
“mission statement and/or its other official documentation” seems to imply 
that this should be accomplished in a legally recognizable and binding fash- 
ion. Acknowledgment of canonical status presents some interesting issues. 
The draft norms suggest that there are six alternatives. A Catholic university 
is either an apostolate of the Holy See,** an apostolate of the National Con- 
ference of Catholic Bishops, an apostolate of a diocesan bishop (or a group 
of diocesan bishops), an apostolate of a public juridic person in the Church, 
or it must have received public juridical status on its own, or it has been 
established as Catholic by individuals without prior ecclesiastical approval, 
but which it seeks under canon 808. There is no alternative for “non-canoni- 
cal” status. As a result of this requirement, all Catholic universities must opt 
for one of these categories and so specify it in the corporate articles, bylaws, 
mission statement or other “official” documentation. 


This requirement will obviously warrant some rethinking by Catholic uni- 
versities who reformed their corporate structures in the 1960’s, either to turn 
the corporation over to lay control or to invite in a large component of lay 
management. The reaction of the bishops to these corporate transforma- 
tions, which many in Catholic education believed would insulate them from 
the hierarchical church, has been “So what?” Inviting lay persons into posi- 
tions of corporate authority does not make a previously Catholic institution 
into a non-canonical entity.”° 





23. Draft Norms, Art. 2 (5) at 9. 
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the Code of Canon Law, 25 Stup1IA CANONICA 77, 85. Rev. Francis Morrisey, The Aliena- 
tion of Temporal Goods in Contemporary Practice, 29 StuDIA CANONICA 293, 311. This 
view is not uniformly held. See Robert T. Kennedy, McGrath, Maida, Michiels: Introduc- 
tion to the Study of the Canonical and Civil Law Status of Church Related Institutions in the 
United States, 50 Jurist 351 (1990); even Kennedy admits, though, that, “An institution 
could have been founded simply as a part of the apostolate of a diocese or religious insti- 
tute and allowed to remain so, thereby sharing in the canonical status of the founding 
diocese or religious institute.” Jd. at 399-400. 


25. This was exactly the reaction of the Apostolic See in the recent case of St. Louis 
University/St. Louis University Hospital where it was argued by the university’s Jesuit 
president that turning over control of the university to a predominantly lay board had 
removed it from the Church’s governance. See Statement of Archbishop Justin Rigali, 
supra note 18. 


Most of the corporate transformations that took place in American Catholic colleges 
and universities, creating predominantly lay boards as the sole source of corporate author- 
ity, were not done with ecclesiastical approval. No permission for transforming these as- 
sets, previously controlled by religious orders, into lay-controlled assets (an alienation in 
canonical parlance) was obtained. See James T. ConN, CATHOLIC UNIVERSITIES IN THE 
UNITED STATES AND CHURCH AUTHORITY 294 (1991). Under the Church’s canon law, 
unauthorized alienations are invalid. 
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Fourth, an institutional commitment to specified elements of Catholic 
identity is also required in the mission statement or other official corporate 
documentation, such as corporate articles or bylaws.”° The elements of Cath- 
olic identity that the draft norms specify are: commitment to be faithful to 
the teachings of the Church; commitment to Catholic ideals, principles and 
attitudes in research, teaching, activities, with due respect for academic free- 
dom and individual conscience; commitment to serve the poor, underprivi- 
leged and vulnerable; commitment to witness the faith by Catholic teachers 
and administrators, especially those who teach theological subjects, and re- 
spect on the part of non-Catholics for the University’s Catholic identity and 
mission; commitment to provide courses for Catholic students on moral and 
religious principles; commitment to the pastoral care of students, faculty, ad- 
ministration and staff; and commitment to provide personal services, such as 
health care and counseling, to students, administration and faculty in con- 
formity with the Church’s ethical and religious teachings.”’ Since this list is 
very much a statement of ideals, its placement in the institution’s mission 
statement would be most appropriate. 

Fifth, qualifications for board members are also established in the draft 
norms. Preferably board members should be Catholic and/or committed to 
the University’s mission statement.*® It is normal to state qualifications for 
board membership in corporate bylaws. In implementing the draft norms, 
therefore, the section of the University’s corporate bylaws on board member- 
ship should be amended to specify a preference for Catholics and a require- 
ment that all board members, whether Catholic or not, subscribe to the 
institutional values set forth in the mission statement. 

Sixth, the draft norms also make it the responsibility of the Board periodi- 
cally to review corporate activities (instructional, research, service) to ascer- 
tain that they are congruent with the mission statement and the Ex Corde 
norms.*? This responsibility of the Board is important enough to be listed as 
one of the Board’s duties in that section of the corporate bylaws devoted to 
Board activities. An earlier part of the draft norms suggested the creation of 
a “mission effectiveness committee.”°° A review of corporate activities in 
terms of their consistency with the mission statement would seem to be a 
natural activity for such a committee. Of course, the creation of such a stand- 
ing committee of the board would require a new section of the corporate 
bylaws. 

Seventh, the draft norms specify that the university president should be a 
faithful Catholic.2! A footnote makes clear that this is a strong preference 
and not an absolute requirement since it talks of the possibility of a non- 
Catholic president.*? Qualifications for the office of president, when they are 





26. Draft Norms, Art. 2 (5) at 9. 

27. Draft Norms, Art. 2 (5) (a), (b), (c), (d), (e), (f) and (g) at 9. 
28. Draft Norms, Art. 4 (2) (a) and (b) at 11. 

29. Draft Norms, Art. 4 (2) (d) at 12. 

30. Draft Norms, n. 31 at 10. 

31. Draft Norms, Art. 4 (3) (a) at 12. 

32. Draft Norms, n. 36, at 12. 
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determinative of who can hold that office, belong in the corporate bylaws. 
As a result, the implementation of this draft norm would require a statement 
in the bylaws to the effect that the President of the university is preferably to 
be a faithful Catholic. 

Eighth, in the area of faculty hiring, the draft norms state that the “univer- 
sity should recruit and appoint faithful Catholics as professors so that, as 
much as possible, those committed to the witness of the faith will constitute a 
majority of the faculty.”*> Faculty hiring preferences along religious lines is 
an important enough corporate policy that it belongs in the pubic record of 
the university. The obvious place to put such a requirement is in the univer- 
sity statutes and the faculty handbook.*4 This requirement could also be 
made a part of the university’s corporate bylaws, but it need not be placed 
there in order to be effective. Its placement in statutes and handbook would 
be enough; as we shall see later, the important part about such hiring prefer- 
ences is that they be made public. 

Ninth, the draft norms specify that all faculty are to exhibit academic com- 
petence, integrity of doctrine and good character and that the university stat- 
utes are to establish a process to remedy the situation when this is not the 
case.*> Since the norms require that university statutes provide a means to 
address faculty members who are not academically competent, lacking integ- 
rity of doctrine or good character, it makes sense that the same statutes 
should require these qualities of professors. This requirement need not be in 
the corporate articles and bylaws. If such requirements are to be imposed, 
then the university statutes are a proper place for them. 

Tenth, Catholic professors who teach theology are required to have a man- 
date issued by the competent ecclesiastical authority.°° This requirement 
need not be placed in the corporate articles or bylaws to be legally effective. 
It is enough that it be stated in the university’s statutes. The important part 
of such a requirement is that it must be publicly stated if it is to be legally 
enforceable for future hires. It is doubtful that this requirement could be 
made retroactive for professors who are already tenured at the university, 
since it adds a material condition to their employment, although it could be a 
matter of negotiation prior to their assignment to certain courses for which 
the mandate is required by the department or university. In terms of future 
hires, however, the necessity of a mandate could be made a part of their 
employment contract from the start. 

Eleventh, disputes over Church teaching are to be handled according to a 
document previously approved by the National Bishop’s Conference, entitled 





33. Draft Norms, Art. 4 (4) (a) at 12. 

34. The faculty handbook is a common device used by colleges and universities to 
specify the rules of the institution as they apply to faculty. They typically deal with such 
issues as faculty hiring, retention and promotion. Some institutions might also place the 
material that this article has previously suggested belongs in university statutes into the 
faculty handbook as well. In many institutions, the content of the university statutes would 
overlap significantly with what is contained in the faculty handbook. 

35. Draft Norms Art. 4 (3)(c) at 13. 

36. Draft Norms Art. 4 (3)(f) at 13. 
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Doctrinal Responsibilities: Approaches to Promoting Cooperation and 
Resolving Misunderstandings between Bishops and Theologians.*’ There 
should be a reference—in the same section of the University’s statutes that 
refers to the mandate—to this dispute resolution mechanism for theologians. 
This is important because the norms mandate its use when there is a theologi- 
cal disagreement between the diocesan bishop and a university theologian 
teaching pursuant to a mandate received from the diocesan bishop. This pro- 
posal of the draft norms actually would guarantee theologians at Catholic 
colleges and universities greater protection than they have today in the ab- 
sence of such a dispute resolution mechanism. 

Twelfth, the draft norms, in matching footnotes, suggest that the diocesan 
bishop or persons from the religious institute that sponsors a Catholic univer- 
sity should be on the board of directors or trustees of the institution.** Obvi- 
ously ex officio seats on a corporation’s board of directors must be so 
designated either in the corporate articles or bylaws, more typically the by- 
laws. The same footnotes also suggest that the University’s annual report 
should be sent to the diocesan bishop and the sponsoring religious institute. 
While this suggestion could be handled simply through the sound practice of 
courtesy, it could also be specified in the corporate bylaws who is to receive 
copies of the corporation’s annual report. Finally, these same footnotes sug- 
gest that there should be some established procedures in place to resolve 
issues that might arise between the diocesan bishop, the religious institute 
and the university regarding the university’s Catholic identity. Such proce- 
dures could either be a matter of courtesy or, if officially adopted, might 
(even better) be referred to in the corporate bylaws as a means of resolving 
such disputes. 

As can be determined from the above list, the adoption of the draft norms 
would require some, but not many, modifications, either in the corporate ar- 
ticles, the corporate bylaws or the statutes of a Catholic university. The 
norms themselves state that appropriate corporate changes must be made to 
make the norms a part of the university’s corporate structure.*? It is now 
incumbent on us to analyze what legal difficulties they might create for the 
Catholic university corporation, once implemented. 

The first difficulty is the most obvious one: If these changes are to be 
adopted, they must come as the result of the free act of the university corpo- 
rations themselves. The mandating of internal corporate change by a non- 
corporate body, even when that body is the National Conference of Catholic 
Bishops, does not just happen by fiat. Those in control of the corporation 
must agree to make these changes. For that to happen, a good case must be 
made by those proposing the changes as to why they are necessary or advisa- 
ble. At least in the literature available to date, that case has not been con- 
vincingly made. 





37. National Conference of Catholic Bishops, DocrRINAL RESPONSIBILITIES: ApP- 
PROACHES TO PROMOTING COOPERATION AND RESOLVING MISUNDERSTANDINGS BE- 
TWEEN BISHOPS AND THEOLOGIANS (1989). 

38. Draft Norms, nn. 49 & 50 at 16-7. 

39. Draft Norms Art. 2 (a) at 7. 





760 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 25, No. 4 


It has been suggested that the preference for Catholics—on the board of 
trustees, as university presidents and as faculty members—raises problems 
with the federal employment discrimination statutes, namely Title VII of the 
1964 Civil Rights Act.*° The choice of corporate board members is really not 
an employment practice, so that particular preference for Catholics falls 
outside the scope of the anti-discrimination legislation. But, at first glance, at 
least, it would appear that implementation of the Ex Corde norms as to pref- 
erential hiring of Catholics as president or faculty might run afoul of the fed- 
eral civil rights law.4! On closer examination, however, it appears that Title 
VII provides three different exemptions for religious organizations in their 
hiring practices that might protect Catholic universities seeking to implement 
the Ex Corde norms. 


First, Section 702(a) of Title VII provides an exemption from the Act for 
“a religious corporation, association, educational institution, or society with 
respect to the employment of individuals of a particular religion to perform 
work connected with the carrying on by such corporation, association, educa- 
tional institution, or society of its activities.”4? The plaintiff's obvious counter 
to a Catholic university claiming this exemption would be to assert that the 
university was so secularized as not to fit within the term “religious corpora- 
tion, association, educational institution, or society.”*? Certainly, many Cath- 
olic colleges and universities have assisted a plaintiff who would make this 
argument by their own claims not to be an official part of the Church. Oddly 
enough, however, by making all or even only some of the corporate transfor- 
mations that the Ex Corde draft norms specify—creating clear links to the 
institutional Church—a university corporation might well be able to charac- 
terize its redesigned self as a truly religious employer. 

The test that the federal courts have generally used to determine whether 
an employer can claim the religious exemption is a “totality of the circum- 





40. See the excellent treatment of the preferred hiring aspects of this issue in Robert 
J. Araujo, Ex Corde Ecclesiae and Mission Centered Hiring in Catholic Colleges and Uni- 
versities: To Boldly Go Where We Have Gone Before 25 J. U. & C.L. 835 (1999). 

Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2(a)(1994) provides that: 
It shall be an unlawful employment practice for an employer 

(1) to fail or refuse to hire or to discharge any individual, or otherwise to 
discriminate against any individual with respect to his compensation, terms, con- 
ditions, or privileges of employment, because of any individual’s race, color, reli- 
gion, sex, or national origin; or 

(2) to limit, segregate, or classify his employees or applicants for employ- 
ment in any way which would deprive or tend to deprive any individual of em- 
ployment opportunities or otherwise adversely affect his status as an employee, 
because of such individual’s race, color, religion, sex, or national origin. 

41. As noted above, the draft norms also require that, in addition to being Catholics 
with integrity of doctrine, faculty exhibit “good character,” Art. 4 (4)(c) at 13. This is not a 
religious norm and so will not be dealt with in the text. It would have to be a contractual 
term between faculty member and university and, unless carefully drafted and evenly bar- 
gained for, might be rather difficult to enforce. 

42. 42 US.C. § 2000e-1(a)(1994). 

43. 42 U.S.C. § 2000e-1-(a). 
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stances” test.4 In applying this test, the 11th Circuit Court of Appeals in 
Killinger v. Samford University said it was appropriate to look at such factors 
as (1) to what extent does the church own, operate and/or fund the institu- 
tion; (2) the institution’s reporting requirements to the church; (3) whether 
faculty members must subscribe to certain religious values incur a penalty if 
they do not; (4) whether Bible study or attendance at religious services is 
mandatory for students; (5) whether federal and state agencies have recog- 
nized the institution as a religious educational institution and granted it ex- 
emptions on that basis.4° Depending on the totality of these circumstances, 
the federal appellate courts have generally determined whether an institution 
will be found to be religious or not. Since the Ex Corde draft norms do envi- 
sion clearer links between the university and the institutional Church, it 
could well be the case that implementing these norms would result in a uni- 
versity being able to claim the protection of the religious exemption legis- 
lated by Section 702(a). Furthermore, the Killinger court stated that there is 
no authority supporting the notion that an institution must maintain some 
form of “rigid sectarianism” in order to qualify for Section 702(a) 
exemption.*© 

The above language is an obvious reference to the test laid down in Tilton 
v.Richardson,*” Hunt v. McNair,8 and Roemer v. Board of Public Works,*° 
relating to federal aid to religiously affiliated colleges. In those Supreme 
Court cases, the principle was established that, except for those colleges that 
were “pervasively sectarian,” governmental aid was constitutionally permissi- 
ble to religiously owned and affiliated colleges and universities. In other 
words, as long as you can separate the secular from the sectarian at relig- 
iously-affiliated colleges and universities (and at “pervasively sectarian” col- 
leges and universities this separation cannot be made), it is constitutionally 
permissible to aid the secular. Religious colleges and universities, then, can 
claim Section 702(a) protection and not lose their right to federal aid, pro- 





44. Killinger v. Samford Univ., 113 F.3d 196 (11th Cir. 1997). Other Circuit Courts of 
Appeal have adopted essentially the same approach. See E.E.O.C. v Kamehameha Schs./ 
Bishop Estate, 990 F.2d 458 (9th Cir.), cert. denied, 510 U.S. 963 (1993); Little v. Wuerl, 929 
F.2d 944 (3d Cir. 1991); E.E.O.C. v. Fremont Christian Sch., 781 F.2d 1362 (9th Cir. 1988); 
Rayburn v. General Conference of Seventh Day Adventists, 772 F.2d 1164 (4th Cir. 1985); 
E.E.O.C. v Southwestern Baptist Theological Seminary, 651 F.2d 277 (Sth Cir. 1981); Fike 
v. United Methodist Children’s Home of Va., Inc., 547 F. Supp. 286 (E.D. Va. 1982), aff'd 
709 F.2d 284 (4th Cir. 1983). 

45. Killinger 113 F.3d at 198-99. 

46. Id. at 199. Nevertheless, loose affiliation with a religion will not be enough for an 
institution to make a successful claim for a § 702(a) exemption. The Ninth Circuit has held 
that where the institution is associated with a religion but “[t]he ownership and affiliation, 
purpose, faculty, student body, student activities, and the curriculum of the [s]chool[{] are 
either essentially secular, or neutral as far as religion is concerned,. . .the 
[s]chool[]. . .reflects a primarily secular rather than a primarily religious orientation.” 
Therefore, Section 702 may not be invoked. E.E.O.C. v Kamehameha Schs./Bishop Estate, 
990 F.2d 461. 

47. 403 U.S. 672, (1971). 

48. 413 U.S. 734, (1973). 

49. 426 U.S. 736, (1976). 
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vided that they are not “pervasively sectarian.” As the Killinger court 
opined, these are not overlapping designations. This is an important legal 
point, inasmuch as the mantra of those opposing the draft norms is that im- 
plementing them will cost Catholic colleges and universities their federal aid. 
This will not automatically be the case.*° Aside from the hiring standards 
proposed by the norms—and these can be desectarianized by specifying that 
hiring preferences will be given not just to Catholics but also to those people 
who share the mission and philosophy of the institution—the greatest effect 
of the norms is in the area of theology. Pursuant to the Tilton line of cases, 
no federal aid could ever have flowed to the theology department to begin 
with. That would have been a sectarian aspect of the institution that could 
not possibly receive aid. So in any analysis of the availability of federal aid to 
the institution, the operation of the theology department, who can teach 
there and what they can teach, and the sponsoring denomination’s control 
thereof, should be irrelevant.*! 

The 1964 Civil Rights Act contains a second important exemption in Sec- 
tion 703(e)(1), that relates to determining when religion is a bona fide occu- 
pational qualification..? The U.S. Supreme Court has defined a bona fide 
occupational qualification (BFOQ) as a qualification which affects an em- 
ployee’s “ability to do the job”*? and relates to the “essence”* or “to the 
central mission of the employer’s business.”*> That the president of a Catho- 
lic college should be a practicing Catholic is exactly the kind of bona fide 





50. See WHITEHEAD, supra note 17. 

51. This presumes that the effect of theology is not pervasive across the curriculum. 
Roemer found that mandatory theology classes, taught primarily by Roman Catholic cler- 
ics, did not make an institution pervasively sectarian when the courses were only part of an 
over-all liberal arts curriculum and an atmosphere of academic freedom prevailed. 426 
U.S. at 756. An important part of this atmosphere was subscription to the 1940 statement 
of Principles on Academic Freedom and Tenure of the American Association of University 
Professors, to which the Catholic colleges in Roemer subscribed, and to which Catholic 
colleges and universities today still subscribe. The Draft Norms specifically guarantee aca- 
demic freedom, Article 2 (2) at 8, to all, including theology professors, and, with the disap- 
pearance of the “core curriculum” at most Catholic colleges and universities, it is doubtful 
that a course in specifically Catholic theology is mandatory at more than a handful of 
institutions. Catholic colleges and universities would seem to be in less danger today from 
a Roemer standard than they were in 1976. 

In citing the Tilton line of cases and applying the reasoning of the Court as explained 
therein, I do not mean to endorse their characterization of religiously- affiliated higher 
education as “pervasively sectarian” or not as a test for government aid, nor even to imply 
that this would be the standard if the Court were to decide such cases today. It is necessary 
to deal with these precedents, however, because much of the criticism from the academy of 
the Ex Corde norms relies on the Tilton line of Supreme Court decisions. 

52. This section states: “Notwithstanding any other provisions of this subchapter, (1) 
it shall not be an unlawful employment practice for an employer to hire and employ em- 
ployees, . . .on the basis of his religion, sex, or national origin in those certain instances 
where religion, sex or national origin is a bona fide occupational qualification reasonably 
necessary to the normal operation of that particular business or enterprise.” 42 U.S.C. 
§ 2000e-1(e)(1)(1994). 

53. U.A.W. v. Johnson Controls, 499 U.S. 187, 202 (1991). 

54. Id. at 203 (quoting Dothard v. Rawlinson, 433 U.S. 321, 333 (1977)). 

55. Id. (quoting Western Airlines v. Criswell, 472 U.S. 400, 413 (1985)). 
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occupational qualification that the law was designed to protect against claims 
of discrimination. The same protection could be claimed for a requirement 
that professors of theology be practicing Catholics as well. It is a legitimate 
BFOQ for the job. 

A third critical exemption was written into the Civil Rights Act in Section 
703(e)(2), exempting from the coverage of the Act any “school, college, uni- 
versity, or other educational institution [that hires] employees of a particular 
religion if such school, college, university or other educational institution . . . 
is, in whole or substantial part, owned, supported, controlled or managed by 
a particular religion or religious corporation, association or society.”*° In 
both of the typical Catholic college corporate structures—the two-tiered 
structure with a significant religious presence at the corporate membership 
level, or the one-tiered structure with a significant religious presence at the 
board of directors level— a convincing argument can be made that the corpo- 
ration is either supported, controlled or managed by the religious sponsor.*’ 
When this is considered in conjunction with the Ex Corde norm on preferring 
Catholics for board membership,°* the case for religious support, manage- 
ment or control of American Catholic colleges and universities is made even 
stronger. 

The Ex Corde norms, if implemented, would therefore appear not to pres- 
ent any significant difficulties with the 1964 Civil Rights Act in terms of reli- 
gious preferences for hiring at Catholic colleges and universities. There 
remains a very real question, however: Does that fact that an institution is 
religious enough to merit the Civil Rights Act exemptions mean that such a 
college or university has become too religious to receive federal aid? The 
answer is: Probably not. The Killinger court stated very clearly that these 
were two separate issues and that a college could qualify for the Civil Rights 
Act exemptions without being “rigidly sectarian.” There is admittedly some 
unfortunate language in both Hunt and Roemer which indicates that the deci- 
sions may have relied on the fact that “there are no religious qualifications 
for faculty membership,”*? and that “‘no instance of church considerations 
into college decisions was shown.’”°° These dicta could be used to create the 
argument that implementation of the Ex Corde norms, which do involve reli- 
gious considerations for faculty (hiring Catholics is preferred and all profes- 
sors are to exhibit “integrity of doctrine”) and which do involve Church 





56. 42 U.S.C. § 2000e-2(e)(2), as amended by, Equal Employment Opportunity Act of 
1972, Pub. L. No. 92-261, 86 Stat. 109 (1972). 

57. In Pime v. Loyola Univ. of Chicago, 803 F.2d 351 (7th Cir, 1986), Judge Posner, 
concurring, asked “[i]s the combination of a Jesuit president and nine Jesuit directors out 
of 22 enough to constitute substantial control or management by the Jesuit order?” He 
would have answered yes “[if] the governance arrangements of Loyola are typical of those 
of Catholic universities... .“ Jd. at 357-58. We know, in fact, that the arrangement at 
Loyola is one of two very typical corporate structures for Catholic colleges and universities 
in the United States. 

58. Draft Norms, Art. 4 (2) (a) and (b) at 11. 

59. Hunt v. McNair, 413 U.S. 734, 743 (1973). 

60. Roemer v. Board of Public Works, 426 U.S. 736, 755 (1976) (quoting Roemer v. 
Board of Public Works, 387 F.Supp 1282, 1295 (D. Md. 1974)). 
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considerations in college decisions, would make those Catholic colleges that 
followed Ex Corde susceptible to losing their governmental aid.°! 

How could these issues be dealt with? For colleges who wish to imple- 
ment the Ex Corde norms, softening the hiring requirement to include not 
just Catholics but some others who accept the values of the colleges’ mission 
statement could avoid part of the first hurdle (a religious hiring test). The 
draft norm’s standard for “integrity of doctrine” for all professors is more 
problematic. Tests for “integrity of doctrine” have been upheld at the grade 
school level for Protestants teaching at Catholic schools under Section 702,° 
but employing such tests at the college level, while perhaps protected by Sec- 
tion 702, would come very close to making the institution susceptible to a 
“pervasively sectarian” characterization. It is not clear what the draft norms 
mean by “integrity of doctrine” for all professors, but whatever it means, it 
does not sound like a good idea. 

In terms of Church considerations entering into college decisions, it is 
clear from the norms that the bishops do not want to control the colleges. 
While they want the colleges and universities to act like Catholic institutions, 
those requirements are meant to be self-policing.°* The bishops’ input should 
be limited to that area where they really want input, namely the teaching of 
theology. This should prove harmless to the receipt of federal aid inasmuch 
as federal aid is already prohibited from flowing to the theology department. 
Since this part of the college or university is by case law unaided and unaid- 
able, how it conducts its affairs—provided the teaching of theology never 
becomes a pervasive part of the institution—should not be a part of the anal- 
ysis of whether the rest of the college or university (the secular or non-sectar- 
ian part) can receive federal aid. 

The point of all this is that there are ways to make the Ex Corde norms 
legally effective at American Catholic colleges and universities without un- 
dermining their ability to attract direct governmental aid. There is some 
question whether that consideration should even drive this debate, inasmuch 
as direct governmental aid to the institution, governed by the Tilton line of 
cases, is a rather small part of overall governmental aid, estimated at only 





61. It should be noted that this would apply only to federal aid that went directly to 
the college. Tilton and Hunt dealt with building funds, Roemer, with institutional grants. 
Direct federal aid to students attending these colleges by far the largest amount of federal 
aid received would not be affected. Whitehead puts the amount of direct student aid at 
over 93% of total aid, which means this entire legal issue of whether American catholic 
colleges and universities meet the Tilton, Hunt, and Roemer standards deals with less than 
7% of total aid received. WHITEHEAD, supra note 17, at 71. It should also be noted that 
Tilton, Hunt, and Roemer were all decided pursuant to the infamous Lemon v Kurtzman, 
403 U.S. 602 (1971) tripartite test (secular purpose, neutral effect, no excessive entangle- 
ment), which Catholic educational institutions almost never passed, and whose effective- 
ness today is in serious doubt. See Agostini v. Felton, 521 U.S. 203 (1997) (the test, while 
referred to in part, was not even used); See also, Columbia Union College v. Clarke, 159 
F.3d 151 (4th Cir. 1998) (the issue was decided, in favor of the college, on free speech 
grounds). 

62. Little v. Wuerl, 929 F.2d 944 (3d Cir. 1991). 

63. Draft Norms, Art. 2 (5) (a), (b), (c), (d), (e), (f) and (g) at 9. 
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seven percent. The vast majority of aid — direct to the student — accounts 
for the rest and is not governed by the Tilton restrictions. The draft norms 
provide absolutely no threat to direct student aid. There is also the legiti- 
mate question that, if a religiously-affiliated college or university has to sell 
its soul to receive government aid, is the transaction worth it. Where is the 
institution’s greater loyalty, to the Church that founded it or to the govern- 
ment who would restrict its religious nature? 

This conclusion does not mean that there will not be any lawsuits if the 
norms are enacted.® There probably will be, and, sad to say, they will proba- 
bly be brought by those inside Catholic higher education, disgruntled board 
members and faculty. Lawsuits, after all, are the way that Americans show 
their dislike for institutional policy. But the fear of such legal action need not 
stop or prevent the well-intentioned and sensitive adoption of the Ex Corde 
norms at American Catholic colleges and universities, because in the long 
haul, the odds are that the plaintiffs will lose. 


Would implementing the Ex Corde norms affect a college’s accreditation? 
Every accrediting body in the United States acknowledges that it respects the 
right of an institution of higher learning to be religious. The Northwest Asso- 
ciation of Schools and Colleges recognizes that “Institutions may hold to a 
particular political, social, or religious philosophy.”°* The Southern Associa- 
tion of Colleges and Schools goes so far as to say that it recognizes that the 
board of directors or trustees “represents the interests of the founders, the 





64. See Witters v. Washington Dep’t of Services for the Blind, 474 U.S. 481 (1986) and 
Mueller v. Allen, 463 U.S. 388 (1983). State financial aid programs that are wholly neutral 
in offering aid to a class of recipients defined without any religious criteria, some of whom 
themselves then decide to attend religiously-affiliated institutions, are constitutionally 
permissible. 

65. For example, I have dealt here only with federal standards. The issues presented 
by state statutes and state constitutions are a different matter. See the excellent treatment 
of this issue in Edward M. Gaffney, Jr., Tales of Two Cities: Canon Law and Constitutional 
Law at the Crossroads, 25 J.C. & U.L. 801 (1999). On the federal level, there is an inevita- 
ble tension between the religious exemptions of the Civil Rights Act and the Tilton et al. 
line of cases that prohibits direct aid to pervasively sectarian institutions. The argument 
could be made, for example, that if an institution is religious enough to avoid governmental 
scrutiny of its hiring practices under the Civil Rights Act, then it is too religious to receive 
direct government aid. Killinger v. Samford Univ., 113 F.3d 196 (11th Cir. 1997) supports 
the idea that it is not an either/or proposition, but is valid only in the Eleventh Circuit. 
Even the Tilton cases, however, permit religious governance or ownership of an institution 
and a significant religious presence — in Hunt v. McNair, 413 U.S. 734, 743 (1973), the 
Southern Baptist Convention appointed all of the college’s board of trustees, had to ap- 
prove major financial transactions and had the sole right to amend the corporate charter, 
— in Roemer v. Board of Pub. Works, 426 U.S. 736, 755-56 (1976). There was a formal 
affiliation with the Catholic Church, mandatory theology classes taught by clerics, and at 
least some classroom prayer. None of this matters as long as there is institutional auton- 
omy and academic freedom which allows the separation of the sectarian from the secular 
aspects of such institutions. See Roemer, 426 U.S. at 758, n. 21. The Ex Corde norms 
mandate both institutional autonomy and academic freedom. See Draft Norms at Art. 2 
(1) and (2) at 8. 

66. NORTHWEST ASSOCIATION OF SCHOOLS AND COLLEGES, ACCREDITATION HAND- 
BOOK 92 (1984). 
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supporting religious group, the supporting governmental agency or other 
supporting party.”°’7Even the American Association of University Professors’ 
famous statement on academic freedom recognizes that “Limitations of aca- 
demic freedom because of religious or other aims of the institution should be 
clearly stated in writing at the time of the appointment.”® The one thing that 
the accrediting associations require is notice. A person should know when he 
or she walks in the front door what the requirements and expectations of the 
hiring institution are. This is really a matter of basic fairness. 


Before one gives these accrediting agencies too much credit for open- 
mindedness, one should recall that they perform a government-like function, 
one that has been delegated to them in some instances by the departments of 
education of the various states.’ As a result, their ability to discriminate on 
religious grounds is severely circumscribed by the First Amendment. The 
proof of this argument is the famous case of Oral Roberts Law School and 
the American Bar Association, the national accrediting agency for law 
schools. In that case, the evangelist from Tulsa faced down the entire organ- 
ized bar which was in effect forced to grant his law school the accreditation it 
sought, despite its overtly religious nature.”” 





67. COMMISSION ON COLLEGES, SOUTHERN ASSOCIATION OF COLLEGES AND 
SCHOOLS, CRITERIA FOR ACCREDITATION 26 (1984). 

68. American Association of University Professors, 1940 STATEMENT OF PRINCIPLES 
ON ACADEMIC FREEDOM AND TENURE WITH 1970 INTERPRETIVE COMMENTS, AAUP Pot- 
icy DOCUMENTS AND REporTs, 3 (1995). This position was subsequently weakened in the 
1970 Interpretive Comments which state that “Most church-related institutions no longer 
need or desire the departure from the principle of academic freedom implied in the 1940 
Statement, and we do not now endorse such a departure.” Jd. at 6. The trouble with this is, 
as Whitehead points out, that the 1970 Interpretive Comments are not endorsed by the 
same 120 colleges and universities that endorsed the 1940 Statement. The 1970 Interpre- 
tive Comments are no more than a committee’s gloss on the original text. See WHITE- 
HEAD, supra note 17, at 54. 

69. Without this delegation by the state, most courts have not found accrediting agen- 
cies to be state actors. See James D. Gordon, III & W. Cole Durham, Jr., Towards Divers 
Diversity: The Legal Legitimacy of Ex Corde Ecclesiae, 25 J.C. & U.L. 697 (1999), at n. 110. 
However, once state action (denial of student aid) is based on an accrediting agency’s 
decision, the standards of that decision would be open to judicial scrutiny, and a relig- 
iously-discriminatory standard would not pass judicial muster. 

70. The O. W. Coburn School of Law of Oral Roberts University, Tulsa, Oklahoma, 
began conducting classes in 1979. The primary objective of the law school was to operate 
within “a distinctly Christian atmosphere.” The school utilized selection criteria designed 
to assure that the faculty and students share the same religious orientation and commit- 
ment. In May, 1981, the American Bar Association (ABA) denied the school accredita- 
tion, finding that the overt religious orientation violated the ABA’s Accreditation 
Standard 211. That Standard prohibited discrimination in admissions or hiring based on 
religion. (Verified complaint filed by Oral Roberts University in Civil Action No. 81-C- 
3171 in the United States District Court for the Northern District of Illinois, Eastern Divi- 
sion, Paragraph 11). Oral Roberts University filed suit in June, 1981, in the U.S. District 
Court for the Northern District of Illinois, eastern Division, to enjoin this denial and to 
force the ABA to accredit the law school. The hearing was scheduled for Wednesday, July 
15, 1981. The ABA’s House of Delegates coincidentally met the week of July 6, 1981, and 
redrafted Standard 211. The ABA, however, still refused to accredit Oral Roberts under 
the new Standard 211. After the hearing in equity on July 15, 1981, the U.S. District Court 
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Nonetheless, continuing accreditation is important for Catholic colleges 
and universities. The Higher Education Act of 1965,’! which establishes the 
criteria under which students at colleges and universities can qualify for fed- 
eral aid, requires that the institution which the aid-receiving student is at- 
tending be “accredited.” Given the broad exemptions in accrediting agency 
policies about religiously-affiliated schools, and given the further protections 
of the First Amendment against religious discrimination by the government, 
or those acting on behalf of the government, there is no risk to accreditation 
from implementing the Ex Corde norms. 

The corporate changes that would be required by the Ex Corde norms are 
not all that hard to make. They certainly are not impossible. They do not 
present difficult drafting problems, nor complex questions of corporate gov- 
ernance. They are not prohibited by law, nor would they cause a loss of 
federal aid or accreditation if they were implemented with a certain finesse. 
The requests of the norms are rather straightforward, as we have seen. 

So what, then, is the difficulty? Why have the norms been so sharply criti- 
cized by the American Catholic higher educational community? The prob- 
lem would appear to be one of accountability. As they currently exist, at 
least in their civil law dimension and structure, most American Catholic col- 
leges and universities do not have a built-in accountability to the Church. It 
is clear from the draft norms that the hierarchy wants this accountability, at 
least in the area of theology—that is a large part of what the norms are 
about—and they want it structured into the corporate documents in a way 
that is enforceable. 

This, I think, is the root of the problem. The draft norms would insert the 
diocesan bishop into the life of a university in a way that has not previously 
been the case. In the United States, even in the days before the drastic cor- 
porate changes that were made in American Catholic colleges and universi- 
ties in the late 1960’s, ceding corporate control to predominantly lay boards, 
the local bishop was not a major figure in the corporate affairs of American 
Catholic colleges and universities. 

Why should this change to more hierarchical accountability be made, and 
why should it be made now? Looking at things from the bishops’ side, it is 
not difficult to imagine how perturbing it is to be told by the leadership of 
these large Catholic colleges and universities, that were founded by the great 
religious orders of the Church, and that have no difficulty being Catholic 
when they want to be — in pursuit of students, gifts or grants — that they 
(the bishops) have no role here. 

Looking at things from the colleges’ and universities’ side, they have seen 
the effect of hierarchical control of the teaching of theology at Catholic Uni- 





issued a temporary restraining order that prevented the ABA from denying Oral Robert’s 
accreditation. The court did not, however, order the ABA to accredit Oral Roberts. It 
waited to see the outcome of the ABA meeting to be held the next month in, coinciden- 
tally, Chicago. In August, 1981, the ABA adopted the House of Delegate’s revised Stan- 
dard 211, and also granted provisional accreditation to Oral Roberts University Law 
School. 

71. 20 U.S.C. § 1070 (1994). 
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versity on that University’s academic reputation. They know the world that 
they function in best, and in the secularized world of American higher educa- 
tion, religiously-affiliated colleges and universities are looked down on in di- 
rect proportion to the sponsoring religious body’s involvement at the 
university. Perhaps that should not be the case, but unfortunately it is.” 


My commentary may sound like a lawyer’s equivocation, “on the one hand 
and on the other hand”. Yet the fact remains: in defense of the colleges and 
universities, a strong case has yet to be made for the necessity of these pro- 
posed changes by the bishops. Conversely, in defense of the bishops, the 
reaction of Catholic higher education (that the bishops have no role whatso- 
ever in their institutional life) is indefensible. What then is the solution? 


There was great acceptance of the bishops’ first draft norms by the Ameri- 
can Catholic academic community. Those pastoral norms, which the Vatican 
rejected as not juridic enough, were a valid, fluid attempt to implement Ex 
Corde in the United States. The current draft norms would, on any honest 
reading, without in any way questioning the good intentions of the drafters, 
seem to go too far in the other direction. This would appear to be an area 
where a peculiarly American adaption is called for. 


Our Church’s legal system is one that, while it states universal norms for a 
universal Church, also creates a system of private laws (privileges) and dis- 
pensations.’? For centuries, while Catholics in most of the world were forbid- 
den to eat meat on Friday, whole countries were dispensed from this 


requirement of the law. Catholic colleges and universities in the United 
States are thriving. They exist here in greater numbers, with greater re- 
sources, and greater academic credibility, than in any other country of the 
world. There is an ancient adage that advises “if it ain’t broke, don’t fix it.” 
There is wisdom in that old saw. 


Clearly, the sincere but critical comments that the draft norms have elic- 
ited from the Catholic academic community establish this area as one where 
an American adaption of the law, a privilege or a dispensation, is called for. 
Our bishops can do this if they so choose. But if the academic community is 
asking the bishops to bend, it should be willing to make some adaptions itself. 
What those adaptions should be remain to be seen. They will have to come 
about in a meaningful dialogue with the bishops. 


The American legal system is one of the most creative and flexible in the 
world. Our canonical system is not without the ability to adjust in areas 
where the application of the law may become difficult. Good faith and good 
will will be required on both sides, but, working together, surely the bishops 
and the leaders or American Catholic colleges and universities can devise a 
means for our ecclesiastical norms to be given legal effect without making an 
intellectual ghetto of our academic institutions. That is the important task 
that is now before them. Veni Creator Spiritus. 





72. See George M. Marsden, Liberating Academic Freedom, First THInGs, December 
1998, at 11 for an explanation of why this should not be the case. 
73. Copex Iuris CANonicI, 1983 Cope, c. 76-93. 








“WHAT WE HAVE HERE 
Is A FAILURE TO COMMUNICATE”: 
THE MIND OF THE LEGISLATOR IN 
EX CORDE ECCLESIAE 


D. R. Wuirrt, O.P.* 


For nearly a decade — indeed, probably for longer than that — we have read 
newspaper and magazine articles and been pelted with outcries from the 
academy to the effect that the Vatican is trying to bully American Catholic 
higher education into toeing a “party line.” The instrument for this allegedly 
odious project is Pope John Paul II’s apostolic constitution, Ex Corde Eccle- 
siae. Upon reading the document, however, one finds little to support these 
alarms of oppression. The constitution declares a high regard for institutions 
of higher learning, for their innate self-governing and intellectual integrity 
and for their necessary differences based on various locations, cultural char- 
acteristics, disciplines pursued, degrees offered and populations served. 

In the hue and cry over what disasters will result should the constitution 
be implemented in this country, too little attention seems to be paid to what 
it actually says, to why it says these things and to what it seeks. There is no 
telling whether this inattention is due to “spin control” on this side of the 
Atlantic, to ineffective communications skills on the part of the Holy See, or 
to some other cause. Nonetheless, this failure to communicate the pope’s 
intention to recognize the place of higher education in the life and mission of 
the Church, to normalize the status of the world’s Catholic universities within 
the Church’s juridical life, and to maximize their evangelical effectiveness by 
securing their Catholic identity without intruding into their research and edu- 
cational activities, taints the atmosphere with mostly unfounded fears. This 
not only frustrates ecclesial policies as old as Vatican Council II, but impedes 
the abilities of Catholic universities to realize their vocation to bear witness 
to the Gospel as universities. 


I. INTRODUCTION 


In their 1965 declaration on Christian education,’ the world’s Catholic 
bishops assembled at Vatican Council II expressed the Church’s special con- 
cern for her colleges and universities. Studies within these institutes of 
higher education must pursue the various individual subjects “according to 
their own principles, method and liberty of scientific inquiry,” so that these 





* Associate Professor of Law, Notre Dame Law School. B.A., Loyola College, 1970; 
J.D., Duke University, 1982; J.C.D., The Catholic University of America, 1996. The author 
thanks Joseph P. Reid, Notre Dame Law School, 2000, for his research assistance. 

1. Vatican Council II, Declaration on Catholic education Gravissimum educationis 
[hereinafter “GE”], October 28, 1965, 58 Acra Aposto.ice Sepis 728-39 [hereinafter 
“AAS” ](1966). 
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fields might be more profoundly understood and so that, as new and current 
questions are raised and carefully investigated within the Catholic intellectual 
tradition, “a deeper realization of the harmony of faith and science” might 
emerge.” Hence, 


[t]he sacred synod heartily recommends that Catholic colleges and uni- 
versities be conveniently located in different parts of the world, but in 
such a way that they are outstanding not for their numbers but for their 
pursuit of knowledge. Matriculation should be readily available to stu- 
dents of real promise, even though they be of slender means.* 


In this way, “a public, enduring and pervasive influence of the Christian mind 
in the furtherance of culture” would be achieved, and the students of these 
institutions would be molded into people “truly outstanding in their training, 
ready to undertake weighty responsibilities in society and witness to the faith 
in the world.” 

Two years later, in 1967, twenty-six people representing North American 
Catholic universities and scholars, and related religious communities, met in 
Land O’ Lakes, Wisconsin, and produced a statement which ratified the 
Council’s sentiment,> but as a preliminary matter vociferously asserted: “To 
perform its teaching and research functions effectively the Catholic university 
must have a true autonomy and academic freedom in the face of authority of 
whatever kind, lay or clerical, external to the academic community itself.”° 

The International Federation of Catholic Universities took up the Land O”’ 
Lakes themes of institutional autonomy and academic freedom, and in vari- 





2. Id., art. 10, 58 AAS at 737 (National Catholic Welfare Conference trans., n.d.) 
Toward this end, the Council also declared that “[i]n Catholic universities where there is no 
faculty of sacred theology, there should be established an institute or chair of sacred theol- 
ogy in which there should be lectures suited to lay students.” Jd. 

3: Ha. 

4. Id., citing Pius XII, Allocution to Teachers and Students of French Institutes of 
Higher Catholic Education (Sept. 21, 1950), in 12 DiscouRsEs AND RADIO MESSAGES 219- 
21; Letters to the 22nd Congress of Pax Romana (Aug. 12, 1952), in 14 id. at 567-69; John 
XXIII, Allocution to the Federation of Catholic Universities (Apr. 1, 1959), in 1 Dts- 
COURSES, MESSAGES AND CONVERSATIONS 226-29 (1960); Paul VI, Allocution to the Aca- 
demic Senate of the Catholic University of Milan (Apr. 5, 1964), in 2 ENCYCLICALS AND 
DiscouRSES OF PAUL VI 438-43 (1964)). 

5. The Idea of the Catholic University [“Land O’ Lakes Statement”], July 23, 1967, 
art. 1 states: “[T]he Catholic university must be an institution, a community of learners or a 
community of scholars, in which Catholicism is perceptibly present and effectively opera- 
tive.” Two bishops also were present; all participants attended at the invitation of Notre 
Dame’s president, Theodore M. Hesburgh, c.s.c. 

6. Jd. Assertedly, this autonomy and freedom from external authority comprised 
even the realm of theology. Article 2 of the Land O’ Lakes document stated as follows: 
“In the Catholic university this operative presence is effectively achieved first of all and 
distinctively by the presence of a group of scholars in all branches of theology. The disci- 
plines represented by this theological group are recognized in the Catholic university, not 
only as legitimate intellectual disciplines, but as ones essential to the integrity of a univer- 
sity. Since the pursuit of the theological sciences is therefore a high priority for a Catholic 
university, academic excellence in these disciplines becomes a double obligation in a Cath- 
olic university.” Id. 
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ous meetings and statements (1968-1973) sought to articulate the notion of 
the post-conciliar Catholic university. In 1972, a congress of federation mem- 
bers issued a document on “The Catholic University in the Modern World,” 
reflecting Land O’ Lakes inclinations. The Holy See, however, sought some 
further expressions from the federation clarifying the specific Catholic char- 
acteristics and commitments of these institutions. And behind all of these 
activities lurked a major question: to what extent might any such institution 
be or call itself Catholic without a relationship with the Church’s hierarchy?’ 

After many more years of consultations and debates, and in light of the 
1983 promulgation of the revised Code of Canon Law,’ Pope John Paul II 
issued the apostolic constitution on Catholic universities, Ex Corde Ecclesiae 
(ECE),’ juridically situating these institutions of higher studies in the life and 
work of the Church. 


ll. Ex Corde ECCLESIAE 


To appreciate the importance of ECE and the significance it attributes to 
the institutions it concerns, one must recognize the type of document it is. 
While ECE is commonly described generically as a papal or Vatican “docu- 
ment,” it has specific legal importance within the Church. ECE is an apos- 
tolic constitution. All sorts of public documents emanate from the Holy See 
— e.g., exhortations, texts of papal addresses (sometimes called “allocu- 
tions”), teaching documents, letters, directories, administrative norms, and 


laws.'° Apostolic constitutions contain laws. 

Apostolic constitutions are the most solemn form of legal document issued 
by the pope in his own name. Dealing with doctrinal or disciplinary subjects, 
they are issued only with respect to very weighty matters, e.g., concerning the 





7. See generally Cong. for Catholic Education, Letter A messieurs les Recteurs, Apr. 
25, 1973, reprinted in 5 LEGEs Ecc.esiAE cols. 6577-78 (X. Ochoa, c.m.F. ed., 1980). 

8. See Codex Iuris Canonici [hereinafter “C/C”], auctoritate Ioannis Pauli PP. II 
promulgatus (1983), trans. in CANON Law Soc’y OF AMERICA, CODE OF CANON Law, 
LATIN-ENGLISH EDITION (1983). Hereafter, provisions of the code will be cited as “c.” 
followed by the pertinent number (e.g., “c. 100“ for canon 100 and “cc. 30-33” for canons 
30-33). 

9. John Paul II, Ap. const. Ex Corde Ecclesiae {hereinafter “ECE”, Aug. 15, 1990, 
82 AAS 1475-1509 (1990), trans. in 20 OriGins 265-76 (official Vatican English 
translation). 

10. See generally Francis G. Morrisey, 0.M.1., Papal and Curial Pronouncements: Their 
Canonical Significance in Light of the 1983 Code of Canon Law, 50 Jurist 102-25 (1990). 
In addition to pronouncements issued by the popes and curial dicasteries, there are also 
the documents of Vatican Council II - constitutions (dogmatic and pastoral), which are 
fundamental teaching documents addressed to the universal Church; decrees, built on the 
principles of the constitutions, specifically addressing and legislating for a given category of 
the faithful or a particular apostolate; messages, which are exhortations addressed to vari- 
ous categories of persons at the opening and closing of the Council. Declarations, such as 
GE, are policy statements of the Church on certain more controverted matters (e.g., Chris- 
tian education, religious liberty and the Church’s relations with non-Christian religions) 
“and thus are more liable to be revised with time.” /d. at 111. Rather than a revision, 
ECE appears to be a development of the policies declared in GE. See infra. 
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universal Church.'! Apostolic constitutions may also address very important 
issues regarding particular churches - e.g., dioceses and military ordinariates 
are erected by way of apostolic constitutions.'? In the legislative area, the 
CIC was promulgated as a constitution;!* and after the C/C, the pope has 
issued several significant constitutions to complement general provisions of 
its canons.'* The most common source of papal legislation is the motu 
proprio (“on his own initiative”), an apostolic letter directed to the Church at 
large and dealing with significant legal matters not meriting a constitution. In 
1998, for example, by motu proprio the pope amended the CIC and CCEO."° 
Based on and further developing canons 807-814 of the CJC,'° ECE provides 
universal common laws for Catholic universities, complementing those al- 
ready promulgated in the code concerning those institutions.!’ 

An important characteristic of legislative apostolic constitutions since the 
pontificate of Paul VI is that they are not limited to a recital of juridical 
norms, but have a strong doctrinal (i.e., teaching) component as well. The 
doctrinal exposition is given in order to root ecclesiastical laws within the 
context of Catholic faith and tradition,'* and that of the community or activ- 
ity those laws address. As laws in the Church must be understood with the 
proper meaning of their words considered in their text and context,’ it is 
noteworthy that the juridical norms component (part II)?° of ECE follows a 
substantial doctrinal introduction and discussion (part I).7! In that substan- 





11. Morrisey, supra note 10, at 107-08. In the area of universal Church doctrine, for 
example, Pope Pius XII defined the dogma of the Virgin Mary’s Assumption in the apos- 
tolic constitution, Munificentissimus Deus, Nov. 1, 1950, 42 AAS 753-73 (1950). 

12. See John Paul II, Ap. const. Kitalensis, Apr. 3, 1998, 90 AAS 421-22 (1999) (erect- 
ing a diocese in Kenya). 

13. John Paul II, Ap. const. Sacre discipline leges, Jan. 25, 1983, 75 AAS (pt. 2) vii-xiv 
(1983). See also, Code of Canons of the Eastern Churches [“CCEO”]; Ap. const. Sacre 
canones, Oct. 18, 1990, 82 AAS 1033-44 (1990). 

14. E.g., John Paul Il, Ap. const. Divinus perfectionis Magister, Jan. 25, 1983, 75 AAS 
349-55 (1983), complements c. 1403 § 1 on causes of beatification and canonization; Ap. 
const. Pastor bonus, June 28, 1988, 80 AAS 841-923 (1988), complements c. 360 and reor- 
ganizes the Roman Curia; Ap. const. Spirituali militum cure, Apr. 21, 1986, 78 AAS 481-86 
(1986), complements c. 569 on military chaplains and provides for military ordinariates. 

15. See infra note 60. 

16. See ECE il, art. 1, § 1 n.42, 82 AAS at 1502. 

17. As indicated, id., other norms may also complement the canons of the C/C, such 
as general executive decrees or instructions. See Morrisey, supra note 10, at 108; cc. 31-34. 
Regarding Catholic universities, see, e.g., the directory on ecumenism in higher education — 
Secretariate for Promoting Christian Unity, Directory Spiritus Domini, Apr. 16, 1970, 62 
AAS 705-24 (1970). 

18. See Morrisey, supra note 10, at 108 & n.30. 

19. C. 17. See James H. Provost, A Canonical Commentary on Ex CorDE ECCLE- 
SIAE,” in CATHOLIC UNIVERSITIES IN CHURCH AND Society: A DIALOGUE ON Ex Corde 
Ecclesiae 106 (John P. Langan, s.s. ed. 1993) (“Laws do not appear in a vacuum; they have 
a context. Placing them in their context will keep the interpreter from falling into a rigid 
legalism or formalism and will maintain the law as a servant to the ongoing life of the 
church.”). 

20. ECE Il, arts. 1-11, 82 AAS at 1502-09. 

21. ECE (Introduction), arts. 1-11, 82 AAS at 1475-82; ECE I, arts. 12-49, id., at 1482- 
1501. 
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tial exposition is found the intention of the pope underlying the norms that 
follow.” 


A. The General Tenor and Specific Vision of Ex Corde Ecclesiae 


The Introduction and part I of ECE set out and elaborate on the nature 
and ecclesial mission of a Catholic university. In the very first paragraph, the 
pope as the Church’s chief teacher and legislator recalls that universities 
trace their origin “from the heart of the Church” and the Catholic intellectual 
tradition, and that their continuing vocation is dedicated to research, teach- 
ing and the education of students “who freely associate with their teachers in 
a common love of knowledge” in a variety of disciplines.** Yet the “privi- 
leged task” of the Catholic university is specifically evangelical — it is, 


to unite existentially by intellectual effort two orders of reality that too 
frequently tend to be placed in opposition as though they were antithet- 
ical: the search for truth, and the certainty of already knowing the fount 
of truth.*4 


Because human life is dignified by the cultures of various societies,*> the 
Catholic university enables the Church to engage in “an incomparably fertile 
dialogue with people of every culture.”6 


In the world today, characterized by such rapid developments in sci- 
ence and technology, the tasks of a Catholic university assume an ever- 
greater importance and urgency. Scientific and technological discover- 
ies create an enormous economic and industrial growth, but they also 
inescapably require the correspondingly necessary search for meaning 
in order to guarantee that the new discoveries be used for the authentic 
good of individuals and of human society as a whole. If it is the respon- 
sibility of every university to search for such meaning, a Catholic uni- 
versity is called in a particular way to respond to this need: Its Christian 
inspiration enables it to include the moral, spiritual and religious di- 





22. See Provost, supra note 19, at 106. 

23. ECE, art. 1, 82 AAS at 1475, 20 Oricins at 265. 

24. Id. (quoting John Paul I, Discourse to the Catholic Institute of Paris, June 1, 1980, 
in 3 INSEGNAMENTI DI GIOVANNI PAOLo II (pt. 1) 1581 (1980)). 

25. ECE 1n.16, 82 AAS at 1483, indicates that the document uses a twofold notion of 
culture: “the humanistic and the socio-historical. “The word “culture” in its general sense 
indicates all those factors by which man refines and unfolds his manifest spiritual and bod- 
ily qualities. It means his effort to bring the world itself under his control by his knowledge 
and his labor. It includes the fact that by improving customs and institutions he renders 
social life more human both within the family and in the civic community. Finally, it is a 
feature of culture that throughout the course of time man expresses, communicates and 
conserves in his works great spiritual experiences and desires, so that these may be of 
advantage to the progress of many, even of the whole human family. Hence it follows that 
human culture necessarily has a historical and social aspect and that the word “culture” 
often takes on a sociological and ethnological sense.’” Jd., 20 OriGINs at 276 (quoting 
Vatican Council II, Pastoral constitution on the Church in the modern world Gaudium et 
spes (hereinafter “GS”, Dec. 7, 1965, art. 53, 58 AAS 1075 (1966)). 

26. ECE, art. 6, 82 AAS at 1479, 20 Oriacins at 267. 
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mension in its research, and to evaluate the attainments of science and 
technology in the perspective of the totality of the human person. 

In this context Catholic universities are called to a continuous re- 
newal, both as “universities” and as “Catholic.” For “what is at stake is 
the very meaning of scientific and technological research, of social life 
and of culture, but, on an even more profound level, what is at stake is 
the very meaning of the human person.” Such renewal requires a clear 
awareness that, by its Catholic character, a university is made more ca- 
pable of conducting an impartial search for truth, a search that is 


neither subordinated to nor conditioned by particular interests of any 
kind.?’ 


Having previously provided the apostolic constitution Sapientia Christiana 
for ecclesiastical universities and faculties,** the pope explains that he pro- 
poses ECE to achieve the above-cited goals of GE, article 10 for Catholic 
universities.*? Included within the legislative scope of ECE, in addition to 
Catholic universities, are the many other Catholic institutions of higher edu- 
cation, which due to their own nature and objectives share some or all of the 
characteristics of universities. By their research, educating and professional 
training activities, such other institutions contribute to the Church and soci- 
ety. Hence, while ECE specifically concerns Catholic universities, it is in- 
tended to include those other Catholic higher education institutions.*° 


In solidarity with all his brother bishops “who share pastoral responsibility 


with me,” the pope declares his deep conviction that “without any doubt a 
Catholic university is one of the best instruments that the Church offers to 
our age, which searches for certainty and wisdom,”*! because its research and 
teaching activities assist the Church in the most appropriate way to find cul- 
tural treasures old and new. Because of her God-given mission to bring the 





27. ECE, art. 7, 82 AAS at 1479-1480, 20 Oricins at 267-68 citing John Paul II, Allo- 
cution to the International Congress on Catholic Universities, Apr. 25, 1989, n.3, 18 AAS 
1218 (1989)). 

28. That is, for Church educational institutions dedicated to the pursuit of the sacred 
disciplines and instruction of students therein (e.g., biblical institutes, canon law faculties, 
pontifical universities like those of the Gregorian, the “Angelicum” and the Lateran, as 
well as some seminaries) and which award academic degrees under the authority of the 
Holy See. See John Paul II, Ap. const. Sapientia Christiana, Apr. 15, 1979, 71 AAS 469-521 
(1979); see also cc. 815-821. 

29. See ECE, art. 9, 82 AAS 82 at 1480, 20 Oricins at 268, quoting GE, art. 10, 58 
AAS at 737: “The present document[’s] . . . purpose is that ‘the Christian mind may 
achieve, as it were, a public, persistent and universal presence in the whole enterprise of 
advancing higher culture and that the students of these institutions become people out- 
standing in learning, ready to shoulder society’s heavier burdens and to witness the faith to 
the world.’” 

30. ECE, art.10, 82 AAS at 1480-1481. Accord c. 814: “The prescriptions [of the CJC] 
for universities are equally applicable to other institutes of higher studies.” There is noth- 
ing new, therefore, in the legislative scope of ECE; the general rule is that the law of the 
Church concerning Catholic universities equally applies to other higher education 
institutions. 


31. ECE, art. 10, 82 AAS at 1481, 20 Oricins at 268. 
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Good News to everyone,*” the Church should never fail to interest herself in 
Catholic universities.** Catholic universities and other higher education insti- 
tutions have “an indispensable mission” within the Church and the world — to 
search for truth with confidence in already knowing the source of truth.*4 
Based on the teaching of Vatican Council II and the directions of the CIC, 
the provisions of ECE are intended to enable those schools toward fulfilling 
that indispensable mission.*> 

Having described and explained the Church’s enduring interest in her uni- 
versities as instruments of the ecclesial mission in the Introduction, part I of 
ECE denotes the specific characteristics which identify a university as Catho- 
lic and which manifest its unique orientation to mission. Adopting funda- 
mental principles from the Magna Carta of the European Universities, ECE 
first identifies the nature and goals of a Catholic university: Every Catholic 
university, as a university, “is an academic community which, in a rigorous 
and critical fashion, assists in the protection and advancement of human dig- 
nity and of a cultural heritage through research, teaching and various services 
offered to the local, national and international communities.”*° Further, in 
language reflecting the Land O’ Lakes Statement, but adding a specifically 
Catholic qualification, ECE states that each university, as a university, “pos- 
sesses that institutional autonomy necessary to perform its functions effec- 
tively and guarantees its members academic freedom, so long as the rights of 
the individual person and of the community are preserved within the confines 
of the truth and the common good.”*’ 





32. See Matt. 28:18-20; Luke 24:45-49; Acts 1:8; Vatican Council II, Dogmatic constitu- 
tion on the Church Lumen gentium [hereinafter “LG”], art. 17, Nov. 21, 1964, 57 AAS 5, 
20-21 (1965); see generally GS, 58 AAS 1025-1115 (1966). 

33. ECE, art. 10,82 AAS at 1481. Indeed, the maintenance and progress of Catholic 
higher education institutions is not an interest limited to the hierarchy. “I turn to the 
whole Church, convinced that Catholic universities are essential to her growth and to the 
development of Christian culture and human progress. For this reason, the entire ecclesial 
community is invited to give its support to Catholic institutions of higher education and to 
assist them in their process of development and renewal. It is invited in a special way to 
guard the rights and freedom of these institutions in civil society, and to offer them eco- 
nomic aid, especially in those countries where they have more urgent need of it, and to 
furnish assistance in founding new Catholic universities wherever this might be necessary.” 
Id., art. 11, 82 AAS at 1481-1482, 20 Oricins at 268. 

34. ECE, art. 11, 82 AAS at 1482, 20 Oricins at 268; see id., art. 1, 82 AAS at 1475. 

35. ECE, art. 10,82 AAS at 1481. See generally cc. 807-814, concerning Catholic uni- 
versities and other institutes of higher studies. 

36. ECE I, art. 12, 82 AAS at 1482, 20 Oricins at 268 (citing “Fundamental Princi- 
ples,” The Magna Carta of the European Universities, Bologna, Italy, Sept. 18, 1988). 

37. Id., citing GS, art. 59, 58 AAS at 1080 and GE, art. 10, 58 AAS at 737 (emphasis 
added). Note 15 to this text explains that “institutional autonomy” means that the govern- 
ance of an academic institution “is and remains internal to the institution;” “academic free- 
dom” is “the guarantee given to those involved in teaching and research that, within their 
specific specialized branch of knowledge and according to the methods proper to that spe- 
cific area, they may search for the truth wherever analysis and evidence lead them, and 
may teach and publish the results of this search, keeping in mind the cited criteria, that is, 
safeguarding the rights of the individual and of society within the confines of the truth and 
the common good.” 82 AAS at 1482-83, 20 Oricins at 276. 
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Like all human freedom, academic freedom is not without limits, but exists 
within certain boundaries. ECE expressly recognizes three factors limiting 
academic freedom - respect for the rights of others, as individuals and as the 
community; respect for the confines of the truth; and for those of the com- 
mon good. GS teaches that the just freedom to develop culture is inviolable 
“at least as long as the rights of the individual and of the community, whether 
particular or universal, are preserved within the context of the common 
good.”* The common good consists in “the sum of those conditions of social 
life by which individuals, families, and groups can achieve their own fulfill- 
ment in a relatively thorough and ready way.”*? With regard to the confines 
of truth, GS teaches in accord with Vatican Council I that there are two dis- 
tinct orders of knowledge, “namely, faith and reason.”4° That pastoral con- 
stitution concludes that “within the limits of morality and the general 
welfare, [a person must] be free to search for the truth, voice [one’s] mind, 
and publicize it.”*! 

Hence, within the limits of truth and the common good, and in accordance 
with the methods proper to a scholar’s particular discipline, ECE teaches that 
the scholar’s freedom of inquiry and teaching remains inviolable.” 





38. GS, art. 59,58 AAS at 1080, trans. in THE DOCUMENTS OF VATICAN II (Walter M. 
Abbott, s.s. ed. 1966) 265; see c. 223 § 1: “In exercising their rights, the Christian faithful 
both as individuals and when gathered in associations, must take account of the common 
good of the Church and of the rights of others as well as their own duties toward others.” 

39. GS, art. 74,58 AAS at 1096, trans. in THE DOCUMENTs OF VATICAN II, supra note 
38, at 284. 

40. Id., art. 59,58 AAS at 1080, trans. in THE DOCUMENTS OF VATICAN II, supra note 
38, at 265. 

41. Jd. Concerning the limits of morality, see, e.g., John Paul II, Encyclical letter Ver- 
itatis splendor, Aug. 6, 1993, art. 35, 85 AAS 1133, 1161-62 (1993), trans. in THE SPLENDOR 
OF TRUTH 51-52 (1993) (official Vatican translation) (emphasis in original): “Revelation [in 
Gen 2:16-17] teaches that the power to decide what is good and what is evil does not belong 
to man, but to God alone. The man Adam is certainly free, inasmuch as he can understand 
and accept God’s commands. And he possesses an extremely far-reaching freedom, since 
he can eat ‘of every tree of the garden.’ But his freedom is not unlimited, it must halt 
before the ‘tree of the knowledge of good and evil,’ for it is called to accept the moral law 
given by God. In fact, human freedom finds its authentic and complete fulfillment pre- 
cisely in the acceptance of that law. God, who alone is good, knows perfectly what is good 
for man, and by virtue of his very love proposes this good to man in the commandments. 

“God’s law does not reduce, much less do away with human freedom; rather, it protects 
and promotes that freedom. In contrast, however, some present-day cultural tendencies 
have given rise to several currents of thought in ethics that center upon an alleged conflict 
between freedom and law. These doctrines would grant to individuals or social groups the 
right to determine what is good or evil. Human freedom would thus be able to ‘create 
values’ and would enjoy a primacy over truth, to the point that truth itself would be consid- 
ered a creation of freedom. Freedom would thus lay claim to a moral autonomy which 
would actually amount to an absolute sovereignty.” 

42. GS also conceded that “experience shows that, for circumstantial reasons, it is 
sometimes difficult to harmonize culture with Christian teaching,” yet maintained that 
“[t}]hese difficulties do not necessarily harm the life of faith; rather, they can stimulate the 
mind to a deeper and more accurate understanding of the faith. The recent studies and 
findings of science, history and philosophy raise new questions that affect life and which 
demand new theological investigations. Furthermore, theologians, within the requirements 
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Since pursuant to conciliar teaching the purpose of a Catholic university is 
to assure an institutional Christian presence in the community of universities, 
there are further and essential characteristics that a Catholic university, as 
Catholic, must have. First, a “Christian inspiration not only of individuals 
but of the university community as such;” second, a “continuing reflection in 
the light of the Catholic faith upon the growing treasury of human knowl- 
edge, to which it seeks to contribute by its own research;” third, “fidelity to 
the Christian message as it comes to us through the Church;” and fourth, an 
“institutional commitment to the service of the people of God and of the 
human family in their pilgrimage to the transcendent goal which gives mean- 
ing to life.”4544 No matter who sponsors or supervises either a Catholic 
school, university or other institution of higher education, even if it really be 
Catholic, the institution may not bear the title “Catholic” without the (at 
least tacit) consent of the competent ecclesiastical authority. These four 
characteristics are necessary to manifest the institutional commitment of the 
Catholic university that Catholic ideals, attitudes and principles “penetrate 
and inform” its activities.** To be both a university and a Catholic one, it 
must be (1) a community of scholars representing various branches of knowl- 
edge, and (2) an academic institution in which Catholicism (and not some 
theoretical generic Christianity) is “vitally present and operative.”*° 





and methods proper to theology, are invited to seek continually for more suitable ways of 
communicating doctrine to the men of their times; for the deposit of faith or the truths are 
one thing, and the manner in which they are enunciated, in the same meaning and under- 
standing, is another.” GS, art. 62, 58 AAS at 1082-83, trans. in THE DOCUMENTs OF VATI- 
CAN II, supra note 38, at 268-69 (citations omitted) (emphasis added). 


43. ECE I, art. 13, 82 AAS at 1483, 20 Oricins at 269 (citing “The Catholic Univer- 
sity in the Modern World,” final document of the Second International Congress of Dele- 
gates of Catholic Universities, Rome, Nov. 20-29, 1972, Section 1). Cc. 803 § 3 & 808. 

44. Cf. c. 803 § 1, which indicates additional juridical characteristics of a Catholic 
school: “That school is considered to be Catholic which ecclesiastical authority or a public 
ecclesiastical juridic person supervises or which ecclesiastical authority recognizes as such 
by means of a written document.” This canon is found within chapter I (on Catholic pri- 
mary and secondary schools) of Title III (on Catholic education) of Book III of the CJC 
(on the Teaching Office of the Church). The requirement for supervision or ecclesiastical 
recognition is found only in this chapter of Title III. Chapter III speaks of ecclesiastical 
universities being erected and supervised by the Holy See (see c. 816). In chapter II, on 
Catholic universities, c. 807 speaks of “the Church” erecting and supervising those institu- 
tions. Clearly, the Holy See, other ecclesiastical authorities like diocesan bishops, and pub- 
lic juridic persons like religious institutes fall within the general terms of “the Church” (cf. 
c. 1258, limiting “the Church” to mean the Holy See and public juridic persons for pur- 
poses of owning ecclesiastical goods; and c. 1260 and its parallel text in CCEO c. 1011, 
where “the Church” denotes competent pastoral authorities. As ECE Il, art. 3 § 3, 82 
AAS at 1504, envisions ecclesiastical or lay persons establishing Catholic universities, “the 
Church” as used in c. 807 must, at the ieast, be understood to include Catholic laity as well 
as hierarchs and religious institutes. 

45. ECE, art. 14, 82 AAS at 1484, 20 Oricins at 269 (citing “The Catholic Univer- 
sity in the Modern World,” Section 1). 


46. Id. (citing “The Catholic University in the Modern World,” Section 1). Where the 
official English translation speaks of “Catholicism” the Latin text says “Catholica religio.” 
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Hence, the mere founding, supervising, or sponsoring of a university by a 
Catholic hierarch, religious institute, or lay group is not juridically sufficient 
for it to be Catholic; there must be an overt self-motivated and self-executed 
commitment that the institution engage in activities infused with and 
animated by the Catholic religion. In such an academic community, research 
necessarily includes the search to integrate knowledge, the dialogue between 
faith and reason, an ethical concern and a theological perspective.*’ 


Indeed, theology is the cardinal science and unitary principle for the life 
and identity of a Catholic university. Aided by the specific contributions of 
philosophy and theology, the scholars of the university will be engaged in a 
constant effort to determine the relative place and meaning of each of the 
various disciplines within the context of a Gospel-enlightened vision of the 
human person and the world, and therefore by a faith in Christ, the Logos, as 
the center of creation and of human history.** In promoting the dialogue 
between faith and reason, the university will show how the two “bear harmo- 
nious witness to the unity of all truth” —- how “methodical research within 
every branch of learning, when carried out in a truly scientific manner and in 
accord with moral norms, can never truly conflict with faith. For the things of 
the earth and the concerns of faith derive from the same God.”*? Because 
knowledge is meant to serve the human person, research in a Catholic uni- 
versity is always to be carried out with a concern for the ethical and moral 
implications both of its methods and of its discoveries.°° 


And theology plays a critical role in all this. 


It serves all other disciplines in their search for meaning, not only by 
helping them to investigate how their discoveries will affect individuals 
and society but also by bringing a perspective and an orientation not 
contained within their own methodologies. In turn, interaction with 
these other disciplines and their discoveries enriches theology, offering 
it a better understanding of the world today, and making theological 
research more relevant to current needs.*! 





47. Id., art. 15, 82 AAS at 1484. 

48. Id., art. 16, 82 AAS at 1485. 

49. Id., art. 17, 82 AAS at 1485, 20 Oricins at 269 (quoting GS, art. 36, 58 AAS at 
1054). 

50. I/d., art. 18, 82 AAS at 1486. 

51. Id., art. 19, 82 AAS at 1486-1487, 20 OriGiNs at 269. “Given the close connection 
between research and teaching, the research qualities indicated above will have their influ- 
ence on all teaching. While each discipline is taught systematically and according to its 
own methods, interdisciplinary studies, assisted by a careful and thorough study of philoso- 
phy and theology, enable students to acquire an organic vision of reality and to develop a 
continuing desire for intellectual progress. In the communication of knowledge, emphasis 
is then placed on how human reason in its reflection opens to increasingly broader ques- 
tions and how the complete answer to them can only come from above through faith. 
Furthermore, the moral implications that are present in each discipline are examined as an 
integral part of the teaching of that discipline so that the entire educative process be di- 
rected toward the whole development of the person. Finally, Catholic theology, taught in a 
manner faithful to Scripture, Tradition and the Church’s Magisterium, provides an aware- 
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Because of this specific importance of theology among the academic disci- 
plines, ECE reiterates the policy of Vatican Council II and provides that 
every Catholic university should have a faculty, or at least a chair, of 
theology.*? 


ECE recognizes that the academic community of any Catholic university 
comprises a diversity of sub-communities, characterized by their institutional 
roles as well as their personal qualities and varied states of life — faculty, 
students and administrators; communities of consecrated religious and lay 
folk; Catholics and non-Catholics.*? ECE particularly notes the presence of 
non-Catholic Christians, members of non-Christian religions and those with 
no religious belief and their contributions to the life and work of a Catholic 
university community.*4 


But, as pointed out by the Council in GE, the Catholic university belongs 
to the Church. Every Catholic university, without ceasing to be a university, 
has a relationship to the Church that is essential to its institutional identity. 
It participates most directly in the life of the local church (the diocese) in 
which it is situated. At the same time, because it is an academic institution 
and part of the international community of scholarship and inquiry, each 
Catholic university participates in and contributes to the life and mission of 
the universal Church — as a consequence of which, the university assumes a 
special bond with the Apostolic See by reason of its ministry of unity to the 
whole Church. Hence, the institutional fidelity of the university to the Chris- 
tian message entails a recognition of and adherence to the magisterium of the 
Church in matters of faith and morals.°> Catholics in the university commu- 
nity also are called to a personal fidelity to the Church. And non-Catholic 
members of that community must respect the Catholic character of the uni- 
versity, while in turn the university respects their religious liberty.*° 


Given the institutional autonomy of each university, (diocesan) bishops 
have a particular responsibility to promote Catholic universities, and espe- 
cially to promote and help in preserving and strengthening their Catholic 
identity — including protecting that identity with respect to civil authorities. 
The bishop’s task is best facilitated when close and pastoral relationships 
characterized by mutual trust, close and consistent cooperation and continu- 
ing dialogue exist between the university and its bishops.°’? Even where they 
do not directly participate in the university’s internal governance, ECE ex- 
plains (as though in direct reply to article 1 of the Land O’ Lakes Statement) 
that bishops are not to be seen as “external agents, but as participants in the 





ness of the Gospel principles which will enrich the meaning of human life and give it a new 
dignity.” Jd., art. 20, 82 AAS at 1487, 20 Oricins at 270. 

52. ECE I, art. 19, 82 AAS at 1487 (citing GE, art. 10, 58 AAS at 737). 

53. See ECE I, arts. 21-26, 82 AAS at 1487-1490. 

54. See id., art. 26, 82 AAS at 1490. 

55. See id., art. 27, 82 AAS at 1490. 

56. /d. (citing Vatican Council II, Declaration on religious liberty Dignitatis humanae 
[hereinafter “DH”], Dec. 7, 1965, 58 AAS 929, 930-31 (1966)). 

57. ECE I, art. 28, 82 AAS at 1491. 
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life of the Catholic university.”°* And this particularly with respect to the 
teaching of theology, that discipline by which the integration of knowledge, 
the dialogue between faith and reason and the ethical concern of the univer- 
sity are animated, and by which the vitality of its theological perspective is 
made operative. 

As for other scholars within their academic disciplines and subject to the 
requirements of truth and the common good, the Church esteems the aca- 
demic freedom of theologians in accordance with the principles and methods 
defining their branch of knowledge. In fact, ECE exhorts bishops to en- 
courage the creative work of theologians. 


They serve the Church through research done in a way that respects 
theological method. They seek to understand better, further develop 
and more effectively communicate the meaning of Christian Revelation 
as transmitted in Scripture and Tradition and in the Church’s Magiste- 
rium. They also investigate the ways in which theology can shed light 
on specific questions raised by contemporary culture.°? 


Concurrently, because theology seeks understanding of revealed truth whose 
authentic interpretation is entrusted to the Church’s bishops, ECE reminds 
theologians that their respect for episcopal teaching authority and assent to 
Catholic doctrine according to the degree of authority with which it is taught 
“is intrinsic to the principles and methods of their research and teaching in 
their academic discipline.”® Indeed, because of their interrelated roles, ECE 





58. Id., 20 Oricins at 271 (quoting John Paul II, Address to Leaders of Catholic 
Higher Education, Xavier University of Louisiana, U.S.A., Sept. 12, 1987, n.4, 80 AAS 761, 
764) (1988) (original in English). Cf supra text accompanying note 6. 

59. ECE I, art. 29, 82 AAS at 1491-92, 20 Oricins at 271. 

60. IJd., at 1492, 20 Oricins at 271, (citing Vatican Council II, Dogmatic constitution 
on divine revelation Dei Verbum, arts. 8-10, 58 AAS 817, 820-22 (1966), and LG, art. 25, 57 
AAS at 29-31). Concerning the degrees of authority applied to the Church’s magisterium, 
see John Paul II, M.p. Ad tuendam fidem, May 18, 1998, 90 AAS 457-61 (1999), and cc. 750 
(thereby amended) and 752: 

Canon 750 - § 1. Those things are to be believed by divine and catholic faith 
which are contained in the word of God as it has been written or handed down by 
tradition, that is, in the single deposit of faith entrusted to the Church, and which 
are at the same time proposed as divinely revealed either by the solemn Magiste- 
rium of the Church, or by its ordinary and universal Magisterium, which in fact is 
manifested by the common adherence of Christ’s faithful under the guidance of 
the sacred Magisterium. All are therefore bound to avoid any contrary doctrines. 
§ 2. Furthermore, each and everything set forth definitively by the Magiste- 
rium of the Church regarding teaching on faith and morals must be firmly accepted 
and held; namely, those things required for the holy keeping and faithful exposi- 
tion of the deposit of faith; therefore, anyone who rejects propositions which are 
to be held definitively sets himself against the teaching of the Catholic Church. 
Canon 752 — A religious respect of intellect and will, even if not the assent of faith, 
is to be paid to the teaching which the Supreme Pontiff or the college of bishops 
enunciate on faith or morals when they exercise the authentic magisterium even if 
they do not intend to proclaim it with a definitive act; therefore the Christian faith- 
ful are to take care to avoid whatever is not in harmony with that teaching. 
(Emphasis added). The 1998 amendment added the entire text of c. 750 § 2. 
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states that dialogue between bishops and theologians (apart even from that 
between bishops and universities) is essential — particularly in a world in 
which the results of theological research are rapidly and widely communi- 
cated by the media.°! 

Following its discussion of a university’s Catholic identity, ECE indicates 
the specific characteristics and objectives entailed in such a university’s mis- 
sion. Observing that the basic task of any university is the continuous quest 
for truth through research and the preservation and communication of 
knowledge for society’s good, ECE speaks of a Catholic university’s indis- 


pensable contribution to the Church through that basic scholarly 
engagement.” 


A Catholic university, as any university, is immersed in human society; 
as an extension of its service to the Church and always within its proper 
competence, it is called on to become an ever more effective instrument 
of cultural progress for individuals as well as for society. Included 
among its research activities, therefore, will be a study of serious con- 
temporary problems in areas such as the dignity of human life, the pro- 
motion of justice for all, the quality of personal and family life, the 
protection of nature, the search for peace and political stability, a more 
just sharing in the world’s resources, and a new economic and political 
order that will better serve the human community at a national and 
international level. University research will seek to discover the roots 
and causes of the serious problems of our time, paying special attention 
to their ethical and religious dimensions. 


In addition, however, the Catholic university has a prophetic and specifically 
Christian mission: when need arises it “must have the courage to speak un- 
comfortable truths which do not please public opinion, but which are neces- 
sary to safeguard the authentic good of society.”™ 





61. ECE, art. 29, 82 AAS at 1492 (citing Cong. for the Doctrine of the Faith, Instruc- 
tion on the ecclesial vocation of the theologian Donum veritatis, May 24. 1990, 82 AAS 
1550-70 (1990)). Cf. National Conference of Catholic Bishops, Guidelines Doctrinal Re- 
sponsibilities: Approaches to Promoting Cooperation and Resolving Misunderstandings be- 
tween Bishops and Theologians, June 16-19, 1989, reprinted in 19 OriGciNs 97-110 (1989). 

62. See ECE I, arts. 30-31, 82 AAS at 1493. “In fact, it prepares men and women who, 
inspired by Christian principles and helped to live their Christian vocation in a mature and 
responsible manner, will be able to assume positions of responsibility in the Church. 
Moreover, by offering the results of its scientific research, a Catholic university will be able 
to help the Church respond to the problems and needs of this age.” /d., art. 31, 82 AAS at 
1493, 20 OriGinNs at 271. 

63. Id., art. 32, 82 AAS at 1493, 20 Oriains at 271. 

64. Id., at 1493-94, 20 Oricins at 271. 
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A specific priority is the need to examine and evaluate the predominant 
values and norms of modern society and culture in a Christian perspec- 
tive, and the responsibility to try to communicate to society those ethi- 
cal and religious principles, which give full meaning to human life. In 
this way a university can contribute further to the development of a 
true Christian anthropology, founded on the person of Christ, which 
will bring the dynamism of the creation and redemption to bear on real- 
ity and on the correct solution to the problems of life.® 


Beyond that, a Catholic university has a specific mission to promote social 
justice — “to be shared by its teachers and developed in its students” — by 
word and action.®® Given the responsibility of every Catholic university to 
contribute concretely to the progress of the society within which it works, 
ECE expressly suggests, for example, that the universities find ways to make 
university education accessible “to all those who are able to benefit from it, 
especially the poor or members of minority groups who customarily have 
been deprived of it.”°’ 


In seeking to resolve complex social issues, a Catholic university requires 
cooperation among the different disciplines represented in its own academic 
community and, given the limited fiscal and personnel resources of a single 
institution, ECE finds it imperative that each university cooperate in com- 
mon projects with other Catholic universities, as well as with other private 
and government-supported institutions.® 





65. Id., art. 33, 82 AAS at 1494, 20 Oriains at 271-72. 


66. Id., art. 34, 82 AAS at 1494, 20 Oricins at 272. “The Gospel, interpreted in the 
social teachings of the Church, is an urgent call to promote ‘the development of those 
peoples who are striving to escape from hunger, misery, endemic diseases and ignorance; 
of those who are looking for a wider share in the benefits of civilization and a more active 
improvement of their human qualities; of those who are aiming purposefully at their com- 
plete fulfillment.’” /d., quoting Paul VI, Encyclical letter Populorum Progressio, art. 1, 59 
AAS 257, 257 (1967). See also ECE I, art. 40, 82 AAS at 1497, 20 OriGins 272: “Those 
involved in pastoral ministry will encourage teachers and students to become more aware 
of their responsibility toward those who are suffering physically or spiritually. Following 
the example of Christ, they will be particularly attentive to the poorest and to those who 
suffer economic, social, cultural or religious injustice. This responsibility begins within the 
academic community, but it also finds application beyond it.” 

67. ECE, art. 34, 82 AAS at 1494. Accord GE, art. 10,58 AAS at 737, quoted supra 
in text accompanying note 3. 

68. See ECE I, art. 35, 82 AAS at 1495, which also encourages continued activity in 
national and international associations of Catholic universities. ECE further encourages 
provision of continuing education programs, use of communications technology and faculty 
employment as external consultants to make the growing body of human knowledge and a 
developing understanding of the faith available to a wider public, thus expanding univer- 
sity services beyond its own academic community. I/d., arts. 35-36, 82 AAS at 1495. 
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In this service to society, ECE envisions a Catholic university engaged in 
dialogue and collaboration with the academic, cultural and scientific world of 
the region in which it is found, especially with the region’s other universities. 
Catholic universities, whose research, teaching, activities and perspective are 
animated by a vital Catholic identity, join these other private and public insti- 
tutions in serving the public interest, enriching the community of universities 
and the public at large by their unique, diverse, Gospel-enlightened point of 
view: 


[T]hey are one among the variety of different types of institutions that 
are necessary for the free expression of cultural diversity, and they are 
committed to the promotion of solidarity and its meaning in society and 
in the world.°° 


Indeed, while like any university engaged in the development of the local 
culture through its research and educational endeavors, a Catholic university 
also offers the “the rich experience of the Church’s own culture. ... [A] 
Catholic university, aware that human culture is open to Revelation and tran- 
scendence, is also a primary and privileged place for a fruitful dialogue be- 
tween the Gospel and culture.””? Through this dialogue with local culture as 
a Catholic university, the institution assists the Church, enabling her to come 
to a better knowledge of diverse cultures, to discern their positive and nega- 
tive aspects, to receive their authentically human contributions, and to de- 


velop means by which she can make the faith better understood by the men 
and women of a particular culture.”! 


A Catholic university must become more attentive to the cultures of the 
world of today, and to the various cultural traditions existing within the 
Church in a way that will promote a continuous and profitable dialogue 
between the Gospel and modern society. Among the criteria that char- 
acterize the values of a culture are, above all, the meaning of the human 
person, his or her liberty, dignity, sense of responsibility, and openness 
to the transcendent. Joined to a respect for persons is the preeminent 
value of the family, the primary unit of every human culture.” 





69. Id., art. 37, 82 AAS at 1496, 20 OriGINs at 272. 

70. Id., art. 43, 82 AAS at 1498, 20 Oricins at 273. 

71. Id., art. 44,82 AAS at 1498 (citing GS, art. 58, 58 AAS at 1079). “Living in various 
circumstances during the course of time, the Church, too, has used in her preaching the 
discoveries of different cultures to spread and explain the message of Christ to all nations, 
to probe it and more deeply understand it, and to give it better expression in liturgical 
celebrations and in the life of the diversified community of the faith.” Trans. in THE Docu- 
MENTS OF VATICAN II, supra note 38, at 264. 


72. ECE, art. 45, 82 AAS at 1499, 20 Oricins at 273. 
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Of special value to the Church are a Catholic university’s involvement in the 
dialogue between Christian thought and modern sciences,’”? and contribu- 
tions to ecumenical dialogue.” 

Moreover, the very existence of an identifiable, consciously and recogniza- 
bly Catholic university is “a living institutional witness to Christ and his 
message, so vitally important in cultures marked by secularism, or where 
Christ and his message are still virtually unknown.”’> The Church’s primary 
mission is to preach the Gospel in such a way that a relationship between 
faith and life is established in each individual and in the socio-cultural con- 
text in which individuals live, act and communicate with one another.’® 
Hence, by its very nature, each Catholic university greatly helps the Church 
in the work of evangelization, i.e., 


bringing the Good News into all the strata of humanity, and through its 
influence transforming humanity from within and making it new. ... It 
is a question not only of preaching the Gospel in ever wider geographic 
areas or to ever greater numbers of people, but also of affecting and, as 
it were, upsetting, through the power of the Gospel, humanity’s criteria 
of judgment, determining values, points of interest, lines of thought, 
sources of inspiration and models of life, which are in contrast with the 
Word of God and the plan of salvation.’’ 


Part I of ECE concludes, therefore, that all the basic academic activities of 
the Catholic university as the pope envisions them are connected and in har- 


mony with the evangelizing mission of the Church — research carried out in 
the light of the Christian message puts new human discoveries at the service 
of individuals and society; education offered in a faith context forms men and 
women capable of rational and critical judgment, and conscious of the tran- 
scendent dignity of the human person; professional training incorporates eth- 





73. See id., art. 46, 82 AAS at 1499-1500, 20 OriGins at 273, quoting Paul VI, Address 
to the Delegates of the International Federation of Catholic Universities, Nov. 27, 1972, 64 
AAS 768, 770 (1972). 
This task requires persons particularly well versed in the individual disciplines 
and who are at the same time adequately prepared theologically, and who are 
capable of confronting epistemological questions at the level of the relationship 
between faith and reason. Such dialogue concerns the natural sciences as much 
as the human sciences, which posit new and complex philosophical and ethical 
problems. The Christian researcher should demonstrate the way in which human 
intelligence is enriched by the higher truth that comes from the Gospel: “The 
intelligence is never diminished, rather, it is stimulated and reinforced by that 
interior fount of deep understanding that is the Word of God, and by the hierar- 
chy of values that results from it... . In its unique manner, the Catholic univer- 
sity helps to manifest the superiority of the spirit, that can never, without the risk 
of losing its very self, be placed at the service of something other than the search 
for truth.” 
74. See ECE I, art. 47, 82 AAS at 1500. 
75. Id., art. 49, 82 AAS at 1501, 20 Oricins at 273. 
76. Id., art. 48, 82 AAS at 1500. 
77. Id. at 1500-01, 20 Oricins at 273, (quoting Paul VI, Apostolic exhortation 
Evangelii nuntiandi, art. 18-19, 68 AAS 1, 17-18 (1976)). 
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ical values and a sense of service to individuals and to society; the dialogue 
with culture makes the faith better understood, and the theological research 
translates the faith into contemporary language.’* “Precisely because she is 
more and more conscious of her salvific mission in this world, the Church 
wants to have these centers closely connected with her; she wants to have 
them present and operative in spreading the authentic message of Christ.””° 
“Within a Catholic university the evangelical mission of the Church and the 
mission of research and teaching become interrelated and coordinated.”*° 


B. The General Norms of Ex Corde Ecclesiae 


Having situated Catholic universities within the local and universal eccle- 
sial community in part I of ECE, describing generic criteria for an institu- 
tion’s Catholic identity and for its harmonious operation as an instrument of 
the Church’s mission, in part II of the constitution the pope promulgates gen- 
eral norms — i.e., universal laws.8! They are valid for and effect all such insti- 
tutions throughout the world.*? 

In recognition not only of the differing cultures and societies in which 
Catholic higher education institutions exist, but also of the differing types of 
universities (e.g., their organization, governance structures, governmental af- 
filiations, etc.) the general norms are not to be the ultimate ecclesiastical laws 
for them. Rather the episcopal conferences are to apply the general norms at 
the local or regional levels, taking into account each institution’s statutes and, 
as far as possible, the relevant civil law. Following review by the Holy See, 


these local or regional ordinationes (hereafter “applications”) will be effec- 
tive for all such Catholic institutions in the concerned region.** Universities 





78. ECE I, art. 49, 82 AAS at 1501. 

79. Id.,20 OriGins at 273, (quoting Paul VI, Address to Presidents and Rectors of the 
Universities of the Society of Jesus, Aug. 6, 1975, n. 2, 67 AAS 531, 533 (1975)). 

80. ECE I, art. 49, 82 AAS at 1501 n.41, (quoting John Paul II, Allocution to the 
participants of the International Cong. on Catholic Universities, April 25, 1989, n.5, 81 
AAS 1216, 1220 (1989)). 

81. Canonically speaking, the apostolic constitution and its norms comprise a general 
decree — laws binding those subject to them, which are governed by the dispositions of the 
CIC concerning ecclesiastical laws. See c. 29; cf. cc. 7-22. As discussed, supra notes 14 and 
15, the norms are based on and expressly develop the CJC and complementary legislation, 
in particular those canons of Book III, title III, chapter II on “Catholic Universities and 
Other Institutes of Higher Studies.” ECE Il, art. 1, § 1 & n.42, 82 AAS at 1502. 

82. ECE Il, art. 1, § 1, 82 AAS at 1502. 

83. Id. § 2,82 AAS at 1502, uses the word “inspectio,” but the Congregation for Cath- 
olic Education has clearly stated that a “recognitio of the Holy See in accordance with... 
[c.] 455.2” is required. Cong. for Catholic Education, Letter In Response, Apr. 23, 1997, 
reprinted in 27 OriGins 54 (1997). The discussion, infra notes 84, 85 and 88, explains why 
this is so. 

84. ECEMl, art. 1, § 2,82 AAS at 1502 (citing c. 455 § 2). Canon 455 § 1 provides that 
an episcopal conference (in the United States, e.g., the National Conference of Catholic 
Bishops) can issue general decrees (see supra note 81) only in limited circumstances, one of 
which is when “the common law prescribes it.” ECE being the common law for all Catho- 
lic institutions of higher education, the applications of the various conferences constitute 
general decrees — laws — for Catholic universities in their respective regions. The view that 
ECE mandates regional lawmaking is buttressed by the explicit legislative citation of c. 455 
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established or approved by the Holy See, by an episcopal conference (e.g., 
the Catholic University of America) or by a diocesan bishop (e.g., Seton Hall 
University) must insert the general norms and their regional applications into 
their governing documents (e.g., faculty and student handbooks, employment 
regulations, etc.), conform their existing statutes (e.g., articles and bylaws) to 
both the general norms and the applications, and submit these amended doc- 
uments for approbation to the competent ecclesiastical authority.* 

As canons 807-813 apply to all Catholic universities and other higher edu- 
cation institutions no matter what members of the Church establish or super- 
vise them, it is understood that those institutions not required to seek 
hierarchic approbation will, in agreement with local ecclesiastical authority, 
make the ECE general norms and regional applications their own by in- 
serting them into their own governing documents and — to the extent possible 
— conforming their own statutes to them.*® These institutions often have 
been founded by religious communities, by associations of the faithful, or by 
individual lay folk or clergy. By conducting Catholic higher education insti- 
tutions, they are engaged either in the religious institute’s apostolate or in 
their own apostolic work to animate the temporal order with the Christian 
spirit.’ To manifest the Catholic identity of their institutions, therefore, not 
only should their governing documents express the import of ECE, but the 
revision of their documents and statutes should be performed in consultation 
and agreement with local Church authority, i.e., normally the diocesan 
bishop.** 





§ 2. That canon provides that the general decrees mentioned in §1 can be validly passed in 
a plenary session only if two-thirds of the members of the conference having a deliberative 
vote approve them; such decrees do not have binding force, unless they have been legiti- 
mately promulgated, after having been reviewed (recognita)by the Apostolic See, which is 
precisely the process that ECE II, art. 1 § 2 prescribes concerning the applications. Episco- 
pal conferences are expected to draft and pass laws to apply ECE directly to their 
universities. 

The cited ECE article mentions, in the alternative to episcopal conferences, other 
assemblies of hierarchs are to develop applications. These assemblies would be the patriar- 
chal synods and similar bodies of the Eastern Catholic churches. As the United States is 
considered a Latin Church region and the NCCB is charged to develop ECE applications, 
this article will only refer to episcopal conferences in that regard. 

85. ECE Il, art. 1, § 3, 82 AAS at 1502-1503. “Approbatio” entails that competent 
authority’s review (“recognitio”) of a document or decision — making changes, additions, 
deletions, etc. - and adopting the matter as its own. See, e.g., c. 314 (the ecclesiastical 
authority competent to erect a public association of the faithful must give approbation to 
any revision or change in the association’s statutes). See also Provost, supra note 19, at 110 
& n.20. 

86. ECE Il, art. 1, § 3, 82 AAS at 1503. 

87. See cc. 298 § 1 (apostolic activities of private associations of the faithful) and 675 
(the apostolates of religious). 

88. Concerning the consultation with the diocesan bishop, see cc. 678 (apostolates of 
religious) and 299 § 3 (no private association of the faithful in the Church is recognized as 
such unless its statutes are reviewed [‘“recognoscantur”] by competent authority). As men- 
tioned supra note 85, recognitio means that a document may be changed by the one review- 
ing it; it is returned to its original author for adoption or promulgation. Even though the 
reviewer has modified the document, it remains the creature of its original author; the 
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It is not sufficient, of course, for an institution to modify its governing 
documents as a means of identifying itself as Catholic. Hence, pursuant to 
what was said in ECE I, article 14 about Catholic religion being vitally pres- 
ent and operative in a university, the norms require that, to be Catholic, a 
university link itself with the Church either by a formal, constitutive and stat- 
utory bond (e.g., those founded or dependent on the hierarchy) or by an 
overt institutional commitment made by those who sponsor it.’? 


§3. Every Catholic university is to make known its Catholic identity, 
either in a mission statement or in some other appropriate public docu- 
ment, unless authorized otherwise by the competent ecclesiastical au- 
thority. The university, particularly through its structure and its 
regulations, is to provide means that will guarantee the expression and 
the preservation of this identity in a manner consistent with Section 2. 

§4. Catholic teaching and discipline are to influence all university 
activities, while the freedom of conscience of each person is to be fully 
respected. Any official action or commitment of the university is to be 
in accord with its Catholic identity.” 


Notwithstanding these official and public expressions of its commitment to 
communion with the Church, ECE’s juridical provisions re-emphasize that, 
inasmuch as it is a university, in a specific place, with its own traditions, cur- 
riculum and cultural setting, each Catholic university possesses the autonomy 
necessary to develop its distinctive identity and pursue its own mission. Free- 


dom in research and teaching is recognized and respected according to the 
principles and methods of each individual discipline pursued therein, so long 
as the rights of the individual and of the community are preserved within the 
confines of the truth and the common good.”' It is incumbent upon the uni- 
versity to maintain communion with the universal Church and the Holy See, 
and be in close communion with the local church and in particular with the 
diocesan bishops of the region or nation where it is located.** In ways consis- 





authority giving the recognitio has not made the document its own, and may still object to 
some of its contents. See Provost, supra note 19, at 110. 
89. ECE Il, art. 2, § 2, 82 AAS at 1503. 
90. Id. at §§ 3-4, 82 AAS at 1503-04, 20 Oricins at 274 (citing DH, art. 2, 58 AAS at 
930-31). 
91. ECE Il, art. 2, § 5, 82 AAS at 1504. 
92. Id., art. 5, § 1,82 AAS at 1506. For his own part, each bishop has a responsibility 
to promote the welfare of the Catholic universities in his diocese “and has the right and 
duty to watch over the preservation and strengthening of their Catholic character. If 
problems should arise concerning this Catholic character, the local bishop is to take the 
initiatives necessary to resolve the matter, working with the competent university authori- 
ties in accordance with established procedure and, if necessary, with the help of the Holy 
See. 
§3. Periodically, each Catholic university to which Article 3, Sections 1 and 2, 
refers, is to communicate relevant information about the university and its activi- 
ties to the competent ecclesiastical authority. Other Catholic universities are to 
communicate this information to the bishop of the diocese in which the principal 
seat of the institution is located. 

Id. at §§ 2-3, 82 AAS at 1506-1507, 20 OrIGINs at 274-75. 
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tent with its nature as a university, a Catholic university will contribute to the 
Church’s work of evangelization.’ 


C. Three Alarms Considered 


These and other juridical provisions of ECE have been the purported 
sources of the alarm referred to at the outset of this article.** To repeat — for 
the most part the alarm is unfounded. For brevity’s sake, only three of the 
proffered alarms on ECE will be taken up here. 


Alarm No. 1: The provisions of ECE II, and especially those requiring 
bishops’ conferences to issue particularized juridical applications, are 
overly legalistic and not pastoral provisions, in the spirit of Vatican 
Council II or ECE I. 


Both the letter and spirit of the Council teach and understand that the 
pastoral role of a bishop entails making laws. The Council teaches that Jesus 
Christ entrusted his apostles with a mission “as sharers in his power . . . [to] 
make all people his disciples, and sanctify and govern them,” to build up and 
minister to his Church until the consummation of the world.?> In turn, the 
apostles appointed successors — the bishops — as rulers in the Church.” 


Bishops, therefore, with their helpers, the priests and deacons, have 
taken up the service of the community, presiding in place of God over 
the flock whese shepherds they are, as teachers for doctrine, priests for 


sacred worship, and ministers for governing.®” 


Together with the munera of sanctifying and teaching the flock entrusted to 
them, the episcopal consecration of bishops confers the munus of governing 
them — which munera can be exercised only in hierarchical communion with 
the Head and members of the universal college of bishops. In virtue of his 
office as Peter’s Successor, i.e., “as Vicar of Christ and pastor of the whole 
Church,” the Roman Pontiff has full, supreme, and universal power to sanc- 
tify, teach, and govern the Church.?* Bishops, “as vicars and ambassadors of 
Christ,” govern the particular churches entrusted to them and “have the sa- 
cred right and duty before the Lord to make laws for their subjects, to pass 
judgment on them and to moderate everything pertaining to the ordering of 





93. Id. at § 1, 82 AAS at 1506. 

94. For instance, the requirements that non-Catholic and non-Christian university 
teachers and administrators, as well as those who profess no religious belief, and also all 
students, “are to recognize and respect the distinctive Catholic identity of the university” 
and that, to prevent endangering the Catholic identity of any higher education institution, 
“the number of non-Catholic teachers should not be allowed to constitute a majority 
within the institution, which is and must remain Catholic.” ECE Il, art. 4 § 4, 82 AAS at 
1506, 20 Oricins at 274. 

95. LG, art. 19,57 AAS at 22, trans. in THE DOCUMENTS OF VATICAN II, supra note 
38, at 38 (emphasis added). 

96. LG, art. 20,57 AAS at 23. 

97. Id. at 24, trans. in THE DOCUMENT OF VATICAN II supra note 38, at 40. 


98. Id., art. 22,57 AAS at 26, trans. in THE DOCUMENTS OF VATICAN II, supra note 
38, at 43. 
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worship and the apostolate.”?? By definition, a bishop’s ministry is sacerdo- 
tal, magisterial and juridical: his pastoral office intrinsically entails 
lawmaking. 

As pointed out previously, ECE is a legislative text, which roots its norms 
in the context of the Church’s evangelical mission, the unique character of 
institutions of higher learning, and the special characteristics and institutional 
perspectives that enable Catholic universities to pursue the Church’s mission 
within the community of universities. Inasmuch as the Church’s prelates and 
other members throughout the world found, sponsor and otherwise operate 
such higher education institutions as Catholic institutions, ECE is directed to 
ordering that apostolate.'!© It is a juridical exercise of the Roman Pontiff’s 
pastoral ministry. 

The norms requiring additional legislative acts on the part of episcopal 
conferences realize two elements of conciliar teaching: the pastoral governing 
ministry of bishops'®! and the principle of subsidiarity.'!°* ECE recognizes 
the great varieties of Church related universities and like institutions and the 
diverse reasons causing, supporting or requiring those differences.'°° It is 
therefore pastorally wise on the part of the universal legislator to remit spe- 
cific application of the general law concerning those institutions to the con- 
ference of bishops entrusted with the pastoral care of the faithful in the 
places where the universities are found. Similarly, should they fail to make 
laws to organize the apostolates of Catholic higher education institutions in 
their regions, the episcopal conferences would be derelict in their own pas- 


toral responsibility. Indeed, given the mandate they have received from the 
Holy See so to legislate, their failure to do so would strain their own hierar- 
chical communion with the Roman Pontiff. It is incumbent upon the confer- 
ences to exercise their governing authority for the Catholic higher education 
apostolate. 

Not only is lawmaking an intrinsic element of bishops’ pastoral care as 
taught by the Council, it is also “pastoral” in the popular sense of being sensi- 





99. Id., art. 27, 57 AAS at 32-33, trans. in THE DOCUMENTS OF VATICAN II, supra 
note 38, at 52. 

100. See ECE, art. 10, 82 AAS at 1481. 

101. See supra text accompanying notes 95-99. 

102. “This supremely important principle of social philosophy, one which cannot be set 
aside or altered, remains firm and unshaken: Just as it is wrong to withdraw from the 
individual and commit to the community at large what private enterprise and endeavor can 
accomplish, so it is likewise unjust and a gravely harmful disturbance of right order to turn 
over to a greater society of higher rank functions and services which can be performed by 
lesser bodies on a lower plane. For a social undertaking of any sort, by its very nature, 
ought to aid the members of the body social, but never to destroy and absorb them.” Pius 
XI, Encyclical letter Quadragessimo anno, May 15, 1931, 23 AAS 117, 203 (1931). This 
principle is also invoked by GE, art. 3, 58 AAS 731 (1966) (parents have primary right and 
duty to educate their children, then the wider civil community, and then the state). In- 
1967, the Synod of Bishops endorsed it as one of eight principles to underlie the structure 
and policy of the 1983 CIC. See Synodus Episcoporum, Principia que C.1.C. recognitionem 
dirigant, 1 COMMUNICATIONES 77-85 (1969). 

103. For instance, location, culture, politics and civil law, and the individuating history 
and identity of each institution. 
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tive to and accommodating of the particular circumstances of the faithful 
concerned. Within the ambit of ECE, the concerned subjects are Catholic 
universities and other institutions of higher education. They are to be bound 
to the general and particular norms of ECE but they also have a right to such 
laws, as members of a distinct community. Catholic tradition understands a 
law to be an ordinance of reason directed to the common good, formulated 
and promulgated by one who has care for the community.'** That is, laws are 
rational provisions publicly announced to promote the social life of all within 
a community to achieve their goals in a relatively easy and thorough manner; 
they are formal, definite, generic and normative. 


Theoretically speaking, one objecting to having such laws would prefer 
informal and individualized provisions that may not be definite, may even be 
secret, and in most cases may not be normative. Yet a university claiming 
Catholic identity (i.e., the people forming the university community, or seek- 
ing admission to it) has a right to know how it (formally) acquires that iden- 
tity, (definitely) when it has done so and its resulting rights and duties; it also 
has a right to be dealt with on a (generic) par with institutions like unto it, 
and to know what (normative) activities, goals and objectives are minimally 
expected of it. Without laws, such universities would be subject to ad hoc 
informal arrangements, perhaps depending on the personalities or trustwor- 
thiness of their own or the Church’s authorities, perhaps indefinite as to their 
meaning or scope. Because these arrangements might be private, there could 
be vast differences between the way one institution is treated and the way its 
peers are: there would be no safeguard or recourse against preferential treat- 
ment of some and hostile discrimination against others. Without normative 
rules for Catholic identity and action, such a “pastoral” regime would not 
involve even minimal standards of expectation on the part of the Church, the 
university or the public to which the other two address themselves. If the 
alarm that prefers “pastoral” over “juridical” is an objection to law, then it is 
a plea for anarchy. But a bishop who promotes disorder in his diocese is not 
performing his pastoral ministry as defined by LG. 

Nor are the laws of ECE “insensitive” to or unaccommodating of the pe- 
culiarities of individual institutions. For example, ECE Il, article 1 § 3, seeks 
that all the higher education institutions not established by the hierarchy in- 
sert its general norms and local applications into their governing documents 
and conform their statutes to them “as far as possible,” in agreement with 
local ecclesiastical authority.'°° Likewise, article 2 § 3 requires these institu- 
tions to make their Catholic identity known in a mission statement or some 
other appropriate document, unless otherwise permitted by competent eccle- 
siastical authority.!°° Both norms anticipate, if not require, conversations be- 
tween university authorities and the diocesan bishop or someone 
representing him. Before either of the required documentary acts would be 
accomplished, the parties must discuss the specific facts and circumstances of 





104. Thomas Aquinas, Summa Theologie Ia-Ie, q. 90, aa. 1-4. 
105. 82 AAS at 1503. 
106. Td. 
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each institution, so as to tailor the insertions of the norms and the mission 
statement to all of its salient characteristics. In the event they agree that 
prudence prevents the insertion of certain norms, the parties are to deter- 
mine what can be done. Should issuing a mission statement appear inoppor- 
tune, the Church authority may approve an alternative means of publicizing 
Catholic identity. Should performance of either documentary act be objec- 
tively burdensome on the institution or disadvantageous to the good of the 
faithful, the bishop can dispense the institution from the obligations of this 
disciplinary law.}°’ 

It follows that the alarmist cries that ECE fails to take account of the 
distinctive internal statutes, civil laws and other special circumstances of 
American Catholic higher education institutions, and that its juridical norms 
are insufficiently pastoral (if at all) with respect to those institutions, must 
arise from misunderstanding. Expressly and by its juridical nature, ECE is an 
exercise of pastoral ministry, attentive to the common good of these institu- 
tions, as well as to their particular circumstances. 


Alarm No. 2: Implementation of ECE will result in a usurpation by the 
Vatican or by the diocesan bishops of control over Catholic higher edu- 
cation institutions which they neither founded, fund, nor sponsor. 


ECE repeatedly emphasizes the institutional autonomy of Catholic higher 
education institutions and that they govern themselves according to their 
own statutes and other governing documents, by means of their own offi- 


cials.'°’ The constitution seeks from these institutions a public, documentary, 
institutional self-identification as Catholic.!°? Further, 


The responsibility for maintaining and strengthening the Catholic iden- 
tity of the university rests primarily with the university itself. While this 
responsibility is entrusted principally to university authorities (includ- 
ing, when the positions exist, the chancellor and/or a board of trustees 
or equivalent body), it is shared in varying degrees by all members of 
the university community and therefore calls for the recruitment of ade- 
quate university personnel, especially teachers and administrators, who 
are both willing and able to promote that identity. The identity of a 
Catholic university is essentially linked to the quality of its teachers and 
to respect for Catholic doctrine. It is the responsibility of the compe- 
tent authority to watch over these two fundamental needs in accord- 
ance with what is indicated in Canon Law.!!° 





107. See c. 87 § 1: “As often as he judges that a dispensation will contribute to the 
spiritual good of the faithful, the diocesan bishop can dispense from both universal and 
particular disciplinary laws established for his territory or for his subjects by the supreme 
authority of the Church. He cannot dispense, however, from procedural or penal laws or 
from those laws whose dispensation is especially reserved to the Apostolic See or to an- 
other authority.” 

108. See e.g. ECE I, arts. 12, 14 & 37, 82 AAS at 1482, 1483-84 & 1495-96. 

109. See e.g., ECE Il, art. 2, 82 AAS at 1503. 

110. J/d., art. 4, § 1, 82 AAS at 1505, 20 Oricrns at 274 (citing c. 810) (providing in § 1 
that: “It is the responsibility of the authority who is competent in accord with the statutes 
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It is the proper vocation and enterprise of the Catholic university, maxi- 
mizing the scholarly talents and other institutional resources at its disposal, to 
manifest the four essential characteristics set forth in ECE I, article 13, and 
thus express its Catholic nature. Hierarchical authority cannot supply for 
what essentially belongs to each educational institution, i.e., to be a commu- 
nity of scholars and an institution that is vitally and operatively Catholic. 
What help hierarchical authority can provide, it should do and sometimes 
must;!!! but the burden is on the university. Hence, every Catholic university 
must maintain “communion with the universal Church and the Holy See” 
and be closely joined with its particular church, and especially with the dioce- 
san bishops of the region or nation in which it is situated.!!? 

Canonically “communion” with the Catholic Church is a relationship pos- 
sessed by the baptized. They are in full communion when joined with Christ 
in the Church’s visible structure by the bonds of profession of faith, the sacra- 
ments and ecclesiastical governance.'!? Analogously one may say that an ed- 
ucational institution sponsored by those in full communion is itself in 
communion with the Church by the manifest profession of the same faith,''* 
the same liturgical life,'!> and the same adherence to the ecclesiastical gov- 
ernance of the diocesan bishop and the Apostolic See.!!° This is all the more 





to provide for the appointment of teachers to Catholic universities who, besides their scien- 
tific and pedagogical suitability, are also outstanding in their integrity of doctrine and pro- 
bity of life: when those requisite qualities are lacking they are to be removed from their 
positions in accord with the procedure set forth in the statutes.”). 

111. See infra note 118 and the text accompanying it. 

112. ECE Xl, art. 5, § 1, 82 AAS at 1506, 20 Oricins at 274. 

113. C.205. Hence, baptized non-Catholic Christians are in some communion with the 
Catholic Church but, usually for want of full profession of faith and non-adherence to 
ecclesiastical governance that is in communion with the See of Rome, even if they cele- 
brate all seven sacraments (e.g., members of the Eastern churches), they are not in full 
communion. 

114. See supra note 60, concerning degrees of magisterial teaching in cc. 750 and 752. 
The current formulaic Profession of Faith, issued in 1988 by the Congregation for the Doc- 
trine of the Faith (see c. 833) consists of the Niceno-Constantinopolitan Creed and affirma- 
tive renditions of the substance of the aforementioned canons. Congregation for the 
Doctrine of the Faith, «Professio fidei» et «Iusurandum fidelitatis» in suscipiendo officio 
nomine ecclesiae exercendo, July 1, 1988, 81 AAS 101-06 (1989). 

115. See ECE Ul, art. 26, 82 AAS at 1507 (concerning pastoral ministries within a Cath- 
olic university community). 

116. See, e.g., c. 212 § 1: “The Christian faithful, conscious of their own responsibility, 
are bound by Christian obedience to follow what the sacred pastors, as representatives of 
Christ, declare as teachers of the faith or determine as leaders of the Church.” It is worth 
noting that such communion entitles the university to express its views on matters of faith, 
worship and church order: 

§2. The Christian faithful are free to make known their needs, especially spiritual 
ones, and their desires to the pastors of the Church. 

§3. In accord with the knowledge, competence and preeminence which they pos- 
sess, they have the right and even at times a duty to manifest to the sacred pas- 
tors their opinion on matters which pertain to the good of the Church, and they 
have a right to make their opinion known to the other Christian faithful, with due 
regard for the integrity of faith and morals and reverence toward their pastors, 
and with consideration of the common good and dignity of persons. 
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important, for the Church and the university, because of the institution’s “es- 
sential relationship” with the particular and universal Church.!!’ 

Bishops, in fact, only insert themselves into the institution’s internal affairs 
in cases where its Catholic character is in jeopardy.!'® 

Therefore, it is obvious from the text of ECE that, apart from dealing with 
the institutions in a fashion similar to those the CJC provides for their rela- 
tions with the public and private associations of the faithful that a bishop has, 
respectively, erected and recognized,'!? and intervening when their Catholic 
character is endangered, neither diocesan bishops nor the Holy See are to 
have any “controlling” role in the institutional life or operations of a Catholic 
higher education institution. Alarms to the contrary have no foundation in 
the constitution. 


Alarm No. 3: Implementation of ECE will impose “litmus tests for or- 
thodoxy” on Catholic theology faculty members in these higher educa- 
tion institutions. 


In ECE, the Pope said: 


In ways appropriate to the different academic disciplines, all Catholic 
teachers are to be faithful to, and all other teachers are to respect, Cath- 
olic doctrine and morals in their research and teaching. Jn particular, 
Catholic theologians, aware that they fulfill a mandate received from the 
Church, are to be faithful to the Magisterium of the Church as the au- 
thentic interpreter of Sacred Scripture and Sacred Tradition.'° 


That Catholics who teach literature, biology, accounting or any other non- 
theological subject in a Catholic higher education institution (or anywhere 
else, for that matter) be faithful to Catholic doctrine imposes no duty addi- 
tional to that generally enjoined on all the Catholic faithful.!*! It is the sec- 
ond sentence of ECE II, article 4 § 3 about which a great deal of agitation has 





Id. §§ 2-3. 

117. See ECE, arts. 27-28, 82 AAS at 1490-91; see also supra text accompanying notes 
53-56 & 60-78. 

118. ECE Kl, art. 5, § 2, 82 AAS at 1506-07, 20 Oricins at 274-75: “Each bishop has a 
responsibility to promote the welfare of the Catholic universities in his diocese and has the 
right and duty to watch over the preservation and strengthening of their Catholic charac- 
ter. If problems should arise concerning this Catholic character, the local bishop is to take 
the initiatives necessary to resolve the matter, working with the competent university au- 
thorities in accordance with established procedure and, if necessary, with the help of the 
Holy See.” The October 1998 Draft Applications of the NCCB, art. 5 § 2 (d)-(e) proposes 
using informal settlement methods if possible or, failing that, the procedures for doctrinal 
dialogue in “Doctrinal Responsibilities,” cited supra note 61. See NCCB Ad Hoc Commit- 
tee on the Implementation of Ex corde Ecclesiae, Subcommittee Draft Ex corpDE EccLe- 
SIAE: an Application to the United States [“NCCB Draft Applications”], reprinted in 28 
Oricins 438, 442. 


119. See supra notes 87-89. 

120. ECE II, art. 4, § 3,82 AAS at 1505, 20 Oricins at 274, (citing LG, art. 25,57 AAS 
at 29; Dei Verbum, arts. 8-10, 58 AAS at 820-22; and c. 812 (emphasis added). 

121. See generally cc. 208-212 (concerning some of “the obligations and rights of all the 
Christian faithful”). 
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been raised. The norm (or better, the exhortation or admonition!) that 
Catholic theologians be faithful to the ecclesiastical magisterium recalls the 
interrelated roles theologians and bishops play in helping the faithful, and 
indeed the world, understand divine revelation and the responding faith and 
life of the Church.'?> In addition, however, article 4 § 3 exhorts the fidelity of 
theologians in view of their fulfilling a “mandate received from the 
Church.”!24 

“Mandate” as used in ECE and canon 812 is an ambiguous term, and in- 
deed one susceptible of onerous interpretation. As used elsewhere in the 
CIC, the term refers to a document conveying or assigning its recipient the 
mandator’s right or authority to perform a juridic act, i.e., to act in the place 
or “in the name of” the mandator.!?° Moreover, ecclesiastical practice (at 
least with respect to ecclesiastical faculties)!*° has been for hierarchical au- 
thority to grant a missio canonica (canonical mission, indicating an office to 
teach in the name of the hierarchy) to those teaching a theological discipline 
and a venia docendi (permission to teach) to those teaching other subjects.!” 

However, read in pari materia with canon 229 § 3,!*8 under which lay theo- 
logians may qualify for “mandates” to teach sacred sciences, the meaning of 
the mandate referred to by canon 812 becomes more clear. Article 24 of the 
conciliar decree on the apostolate of the laity, Apostolicam actuositatem, 





122. See Ladislas Orsy, s.s., The Interpreter and His Art, 40 Jurist 27, 38 (1980). Orsy 
indicates the different forms of texts to be found in canonical norms, among which are 
what he denominates “norms of action,” e.g., instructions, exhortations and suasive 
presentations, as well as binding legal norms per se. Not even all the canons that are un- 
doubtedly norms of action can be handled in the same way by the interpreter. Those be- 
longing to the literary form of exhortation do not deal with “right and duty situations” and 
“do not impose legal obligations.” Jd. See e.g., c.282 § 1: “Clergy are to cultivate a simple 
style of life and are to avoid whatever has a semblance of vanity.” Both sentences of ECE 
II, art. 4 § 3 appear to fall within this admonitory class of textual form, yet concerning the 
conscience as well as one’s mode of behavior. 

123. See supra text accompanying notes 59-61. 

124. ECE Il, art. 4, § 3, 82 AAS at 1505, 20 Oricins at 274 (quoting c. 812). “It is 
necessary that those who teach theological disciplines in any institute of higher studies 
have a mandate from the competent ecclesiastical authority.” /d. 

125. See generally c. 133 § 1 (one with delegated power of governance acts validly only 
within the limits of one’s mandate), e.g., cc. 364, 8° (a papal legate carries out mandates 
committed to him by the Holy See and his function ceases with fulfillment thereof), 481 § 1 
(the same concerning vicars general and episcopal), 675 § 3 (apostolates of religious insti- 
tutes “to be exercised in the name and by the mandate of the Church” are to be carried out 
in her communion), 1105 (concerning “special mandates” for matrimonial consent by 
proxy) and 1484-85 (concerning “special mandates” for procurators [proxies] acting for 
parties to a judicial proceeding). On the other hand, cf. c. 1013 (prohibiting any bishop 
from consecrating anyone to the episcopacy “unless it is first evident that there is a pontifi- 
cal mandate;” bishops do not consecrate in place of or in the name of the Roman Pontiff). 

126. See supra note 28. 

127. See generally Provost, supra note 19, at 121-23; Sharon Euart, r.s.mM., The Canoni- 
cal Implications of Ex CorpE Ecc eEstAg, in Langan, supra note 19, at 137-41. 

128. “[T]he prescriptions as to the required suitability having been observed, lay per- 


sons are capable of receiving from legitimate ecclesiastical authority a mandate to teach 
the sacred sciences.” C. 229 § 3. 
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speaks of laity engaging in apostolic activities, to some of which the hierarchy 
gives special endorsement: 


Thus, making various dispositions of the apostolate according to cir- 
cumstances, the hierarchy joins some particular form of it more closely 
with its own apostolic function. Yet the proper nature and distinctive- 
ness of each apostolate must be preserved, and the laity must not be 
deprived of the possibility of acting on their own accord. In various 
Church documents this procedure of the hierarchy is called a 
mandate. !2? 


The “mandate” in AA refers to those apostolic activities that remain activi- 
ties proper to the laity in virtue of their baptism yet joined closely to the 
apostolic ministry of the bishop.'°° When acting pursuant to a mandate, ap- 
parently, the lay person acts on one’s own, in communion with one’s bishop 
but not in his name or in the name of the Church.'*! 


The use of mandatum in canon 812 suggests that the teaching of theo- 
logical disciplines [in a Catholic university] differs from the teaching of 
Christian doctrine, by virtue of a less close relationship to the hierarchy. 
Unlike the teaching of Christian doctrine, which according to [AA] re- 
quires a missio, the teaching of “theological disciplines” is not “en- 
trusted” to the laity by the hierarch, but is considered to be work 
appropriate to the laity (as well as to clergy), carried out in communion 
with the hierarchy, but not requiring the same degree of ecclesiastical 
recognition. !*2 


Hence, canon 812 and ECE consider a Catholic professor of theology in a 
Catholic university as one of the faithful engaged in the higher education 
apostolate entitled and required to obtain endorsement of that work from a 
competent hierarch. One’s teaching, nonetheless, is not in the name of the 
Church, or that of the hierarch, but is properly and distinctly one’s own. 
What does it take to obtain a mandate? Neither the CJC nor ECE pre- 
scribe precisely what is required. Canon 229 § 3 speaks only of “the prescrip- 





129. Vatican Council Il, Decree on the apostolate of the laity Apostolicam actuositatem 
[“AA”], Nov. 18, 1965, art. 24, 58 AAS 837, 857 (1966), trans. in THE DOCUMENTS OF 
VATICAN II supra note 38, at 513. 

130. AA, art. 24 distinguishes this mandatum from a missio which a hierarch might 
entrust to some laity — “certain functions which are more closely connected with pastoral 
duties, such as the teaching of Christian doctrine, certain liturgical actions and the care of 
souls. By virtue of this mission [missio], the laity are fully subject to higher ecclesiastical 
control in the performance of this work.” /d., trans. in THE DOCUMENTS OF VATICAN II 
supra note 38, at 513-14. 

131. Compare, e.g., c. 313 (providing that a public association of the faithful is erected 
by competent ecclesiastical authority and “thereby receives a mission” to pursue its ends 
“in the name of the Church”) with c. 299 §§ 1-2 (providing that, whatever their apostolic 
purposes, associations freely established by means of agreements among the Christian 
faithful - even if praised or recommended by the hierarchy - are private associations of 
those faithful). 

132. Euart, supra note 127, at 141. 
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tions as to the required suitability,” determination and assessment of which 
ECE Ul, article 4 § 1 and canon 810 § 1 leave to university officials responsi- 
ble for faculty appointments. Besides their intellectual and pedagogical abili- 
ties, such faculty should also be “outstanding in their integrity of doctrine and 
probity of life,” which also are matters entrusted to the judgment of univer- 
sity officials.'*3 Determination of how a professor lacking any of these requi- 
site qualities is to be removed is also left to the university’s own criteria and 
procedures as provided in its statutes. 


The only additional canonical requirement for one who would teach “dis- 
ciplines which deal with faith or morals in any Catholic university whatso- 
ever” is that one personally make a profession of faith in the presence of a 
local ordinary, the priest-president of the university (should the president be 
a priest) or someone delegated by either.'** As previously described,'*> the 
formulaic Profession of Faith entails recitation of the Creed and affirmations 
of belief in three degrees of magisterial teaching. This formula is also made 
by those to be promoted to the order of deacon and those assuming the office 
of parish pastor;!*° hence, it is not something alien to the clergy. In addition 
to those who take part in a diocesan synod with a consultative vote and semi- 
nary professors of theology and philosophy,'’ new higher education theol- 
ogy faculty members are those laity required by law to make the Profession 
of Faith. 

The Profession is universally required of the clergy, whether they teach 
theology or not and, indeed, irrespective of their holding any ecclesiastical 
office. Yet on any given Sunday, one still hears a diversity of theological 
opinions voiced by those professing clergy from the thousands of Catholic 
pulpits in the United States alone. A similar phenomenon characterizes the 
community of seminary professors, lay and clerical. For anyone to contend 
that the Profession of Faith is a “litmus test of orthodoxy” is to make a gross 
exaggeration. It is a personal expression of one’s full communion with the 
Catholic Church and, therefore, with the diocesan bishop. Making the Pro- 
fession should suffice to obtain a mandate to teach a theological discipline as 
one’s apostolate in the service of Christ.!*8 





133. C. 810 §1. Article 4 § 4 (c) of the NCCB Draft Applications rephrases these 
latter qualifications as “integrity of doctrine and good character.” 28 Oricins at 441. A 
footnote to the quoted text explains that the “church’s expectation of ‘integrity of doctrine’ 
should not be misconstrued to imply that a Catholic university’s task is to indoctrinate or 
proselytize its students. Educational integrity requires that the teaching of secular subjects 
be measured by the professional standards applicable and appropriate to the individual 
disciplines.” Jd. n.37, 28 Oricins at 443. How “educational integrity” is distinguished 
from “scientific and pedagogical fitness” — all required by c. 810 § 1 — is not explained. 

134. (C3833, 7°. 

135. See supra note 114. 

136. C.833,'6°. 

137. See cc. 463 §§ 1, 5° & 2; 833, 1° & 6°. 

138. Interestingly, the NCCB Draft Applications, art. 4 § 4 (f) (4) (b), proffer that one 
can declare the intention to teach in communion with the Church “by the profession of 
faith and oath of fidelity or in any other reasonable manner acceptable to [the diocesan 
bishop or his delegate] granting the mandate. 28 Oricins at 442. This appears to antici- 
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It is the individual Catholic!*? scholar’s responsibility to acquire such a 
mandate, and not that of the university. Therefore, unless the higher educa- 





pate a bishop or his delegate dispensing university theology professors from the obligation 
of c. 833, 7°. On its face and by its title, the obligation generally applies only to those 
“undertaking an office to be exercised in the name of the Church” (in suscipiendo officio 
nomine ecclesiae exercendo; see supra note 114), which is not the case of one receiving a 
mandate to teach theology in a Catholic higher education institution. See supra text ac- 
companying notes 122-130. 

The “oath of fidelity” to which the Applications refer was issued in 1988 with the 
formula for the Profession. It is to be made along with the Profession by the Christian 
faithful referred to in c. 833, 5°-8°, as follows: 

I, N., on assuming the office (name of office) promise that I shall always 
preserve communion with the Catholic Church whether in the words I speak or 

in the way I act. 

With great care and fidelity I shall carry out the responsibilities by which I 

am bound in relation both to the universal Church and the particular church in 

which I am called to exercise my service according to the requirements of the 

law. 

In carrying out my charge, which is committed to me in the name of the 

Church, I shall preserve the deposit of Faith in its entirety, hand it on faithfully 

and make it shine forth. As a result, I shall shun whatsoever teachings are 

contrary. 

I shall follow and foster the common discipline of the whole Church and 
shall look after the observance of all ecclesiastical laws, especially those which 

are contained in the Code of Canon Law. 

With Christian obedience I shall associate myself with what is expressed by 

the holy shepherds as authentic doctors and teachers of the faith or established 

by them as the Church’s rulers. And I shall faithfully assist diocesan bishops so 

that apostolic activity, to be exercised by the mandate and in the name of the 

Church, is carried out in the communion of the same Church. 

So help me God and the holy Gospels of God on which I place my hands. 
81 AAS at 105-106 (the author’s translation) (emphasis added). 

139. Although a full discussion of the NCCB Draft Applications is beyond the scope of 
this article, one issue of its terminology invites comment. At least three times in art. 4, the 
NCCB Draft Applications speak of “faithful Catholics” who should form the majority of 
an institution’s board of trustees, occupy its presidency and be the object of affirmative 
faculty hiring activity (and should constitute a majority of those professors). Id., §§ 2 (a), 3 
(a) and 4 (a), 28 Oricins at 441. The term “faithful Catholic” is unusual in canon law, if 
known to it at all, and has no fixed meaning because the Applications do not define it. 

‘ footnote to art. 4 § 3 (a) (“The university president should be a faithful Catholic,” 
ic <<. 3 Ortcins at 443) cites the requirement of c. 833, 7° that a Catholic university 
president, when first assuming that office, should make the Profession of Faith and take the 
Oath of Fidelity. As observed in the text at note 134, university theology professors are 
also bound to this canonical requirement. One might suggest, therefore, that “faithful 
Catholic” means a Catholic who utters the canonical profession and oath. However, this 
theory would fail for at least two reasons. First, the profession and oath are only required 
of those assuming the positions involved, i.e., those already approved and appointed; they 
are not required of any Catholic candidates for such positions who, by the proffered defini- 
tion, would not yet have shown themselves thus “faithful.” Furthermore, the profession 
and oath are only required of those Catholics undertaking the university presidency or a 
theology teaching position; there is neither a requirement nor even a suggestion in canon 
law that any trustee or other university faculty member personally express the profession 
and oath. It follows that the term “faithful Catholic” cannot satisfactorily be defined as 
meaning those Catholics who perform the acts required by c. 833. 
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tion institution itself requires that one obtain a mandate or retain it as a con- 
dition of employment, the acquisition or retention of the mandate is 
irrelevant to gaining or keeping a faculty position. And whether one lives up 
to the mandate or the Profession of Faith is a question of individual 
conscience. 


III. CoNcLUSION 


ECE is a teaching and legislative text which celebrates higher education 
institutions, their continuing positions at the vanguard of knowledge, culture 
and wisdom, and their promise for the future of human societies. The consti- 
tution respects universities as autonomous communities, with proper rights 
and duties in accord with their own institutional purposes and ends. It recog- 
nizes the academic freedom of university scholars within the limits of truth 





The Applications’ use of “faithful Catholic” is infelicitous, and not only because it is 
strange in canon law and not defined in the schematic particular law for United States 
Catholic universities. It is also unfortunate because of its practical imprecision. One might 
contend that the term “Catholic,” by itself, is capable of being precisely applied, e.g., to 
those persons baptized or received into the Catholic Church, who enjoy sufficient use of 
reason and, unless the law provides otherwise, who are more than seven years of age. See 
c. 11 & CCEO c. 1490 (both concerning who is bound by the “merely ecclesiastical laws” of 
the Church). One might add to this definition, that such “Catholics” must be persons in 
full communion with the Church. By this reasoning, the term “Catholic” would embrace 
the Christian faithful fully in communion with the Catholic Church (see cc. 204-205 and 
supra text accompanying note 113) — in other words, “Catholic members of the Christian 
faithful” (christifideles catholici), a term comprehended within canon law. See, e.g., c. 844 
oa. 

But then, what does the adjective “faithful” mean — i.e., faithful to whom, or to what? 
Again, the Applications are silent as to the object of a Catholic’s fidelity. It might, for 
example, be contemplated that a “faithful Catholic” be one of the Catholic Christian faith- 
ful who regularly or at least minimally participates in the Church’s liturgical life. For ex- 
ample, the canons concerning sponsors for those to be baptized and confirmed require a 
certain level of liturgical and disciplinary observance. Such Catholics must have 

been confirmed and . . . already received the sacrament of the Most Holy Eucha- 

rist,.. . lead a life in harmony with the faith and the role to be undertaken [and] 

not be bound by any canonical penalty legitimately imposed or declared. 

Cc. 874 § 1, 3°-4° & 893 § 1. If this, or some other, canonical standard is what denotes the 
“faithful”-ness of a Catholic fit to serve in various university positions, the Applications 
should say so. Otherwise, the vague term “faithful Catholic” might be applied to someone 
known to have been “unfaithful” to a spouse, or to one who did not fulfill the Easter Duty 
(see c. 920), arbitrarily to deny appointment or retention in the university, or even to deny 
a mandate. And, unlike the mandate requirement applicable to appointed Catholic theol- 
ogy professors, this “faithful Catholic” qualification applies to every Catholic candidate for 
any faculty position. 

Such an indefinite term renders the above-cited articles of the Applications uncertain 
norms and, thus, faulty laws inviting insecurity, distrust and even fear of arbitrary applica- 
tion. The lack of a definition for “faithful Catholic” makes the Applications subject to 
informal, ad hoc and even capricious interpretation. The Catholic faithful have no norma- 
tive standard by which to assess their qualifications, because the “standard” will depend on 
some authority’s ipse dixit. The undefined term invites disorder and injustice. See supra 
text accompanying note 104. The NCCB should either define “faithful Catholic” in a way 
the public can read and understand, or discard the term altogether and use language famil- 
iar to canonical tradition, e.g., christifideles catholici. 








1999} A FAILURE TO COMMUNICATE 799 


and the common good. And ECE esteems and respects the institutions that 
Catholic faithful have founded, supervised and continue to sponsor as apos- 
tolates in the service of Christ. 


Because Catholic universities and other higher education institutions are 
invaluable instruments for fulfilling the Church’s mission, ECE provides laws 
according to which these indispensable institutions may normalize their sta- 
tus within the Church’s juridical life and secure their Catholic identities in 
civil society. These normative provisions, however, admit and indeed require 
adjustment and fine-tuning because of the great variety of higher education 
institutions in the Church. The general adjustments are to be made by the 
conferences of bishops responsible for the faithful and apostolates in the 
places where these institutions are found, and who are not therefore “exter- 
nal” to these apostolates. The fine-tuning is to be achieved through conver- 
sations and agreements between the universities and their local hierarchs. 
For the universities, as Catholic, must be closely connected with the ministry 
of their hierarchical pastors so that they, as Catholic universities, may be 
maximally present and active in spreading the authentic message of Christ. 

The very dispositions of ECE, therefore, show the universal legislator an- 
ticipating and requiring flexibility toward achieving the constitution’s juridi- 
cal goals. The mandates for subsidiary legislation and adaptation of 
university governing documents disclose the legislator’s intention that a read- 
iness to negotiate characterize the process of implementing ECE -- that com- 
petent ecclesiastical authorities become consciously acquainted with the 
differentiating circumstances and various local limitations that individualize 
each of the institutions within their care, and charitably see to the provision 
of laws and preparation of documents that bespeak the Church of Christ. 

Christ’s commandment of charity is likewise addressed to the higher edu- 
cation institutions in the Church. If they are to be, as they claim to be, Cath- 
olic universities, then they must be truly in communion with and attentive to 
their bishops, and follow what they determine as the Church’s governors. In 
this instance, where ECE entails a readiness to negotiate, it is neither just nor 
charitable to ask the bishops not to legislate or publicly to mischaracterize 
the substance of ECE. The false alarms about ECE may well reflect the sad 
situation of today’s Americans who live in a time in which public discourse is 
often displaced by series of “attack” advertisements, “gotcha” tactics and 
sound bites with little substantive content. But the Church is not a mere 
political society, and the faithful owe their bishops as much understanding 
and respect for their special obligations and rights as the bishops owe to 
them. 


Since the NCCB Draft Applications are now available for critique and 
comment, it may be hoped that those responsible for America’s Catholic uni- 
versities will take the opportunity to embrace the vision of their mission com- 
municated by ECE, and realistically and charitably advise our bishops about 
the wisdom, prudence and practicality of the conference’s schematic norms. 
And thereafter, at the local level and with the help of all the expertise avail- 
able there, we may see mission statements and other documents and activi- 
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ties coming out of Catholic higher education institutions that galvanize the 


spirits of everyone in their communities, and give joy to the heart of the 
Church. 








TALES OF Two CITIES: CANON LAW AND 
CONSTITUTIONAL LAW AT 
THE CROSSROADS 


EDWARD M. GAFFNEY, JR.* 


INTRODUCTION: TWIN CITIES 


The title of this essay suggests that the pairing of cities that have been 
conjoined in history for various reasons might serve as an extended metaphor 
for ways in which the church and Catholic universities! might think of their 
relationship as they grapple with the task of applying the teaching of the 
apostolic constitution Ex Corde Ecclesiae [ECE] to American higher educa- 
tion. If I speak at first in parables, I hope that the point of the riddle will not 
be very opaque and that the reader will refrain from elaborate allegoriza- 
tion.? I will leave to the end a comment on the most famous of these pairings 





* Professor of Law, Valparaiso University School of Law. LL.M., Harvard Law 
School, 1976; J.D., M.A. (Hist.), Catholic University of America, 1975; S.T.L., Gregorian 
University, 1967; B.A., St. Patrick’s College, 1963. I am especially grateful to Dean John 
Garvey and Darlene Carlson for organizing the conference at Notre Dame that led to this 
symposium, and to James Tunstead Burtchaell for a very careful reading of a draft of this 
article. 

1. [realize that many of the Catholic institutions of higher educations are liberal arts 
colleges, but for the sake of simplicity I will refer to all of these institutions in this essay as 
“Catholic universities.” I also realize that many of the points in this essay also apply to 
institutions of higher education connected in various ways with other religious communi- 
ties (e.g., Baptists, Episcopalians, Jews, Lutherans, Methodists, Mormons, and Presbyteri- 
ans). Since the focus of this symposium is on a particular Vatican document and its 
application to Catholic universities in the United States, I refer in this essay only to Catho- 
lic universities, leaving to my friends in other institutions the task of drawing any infer- 
ences from this essay they might find analogically appropriate. 

2. John Paul II, Apostolic Constitution Ex Corde Ecclesiae, Aug. 15, 1990, 82 Acta 
Apostolicae Sedis 1475-1509 (1990); an English translation of the document is found in 20 
Oricins 265 (1990-91). ECE has a complicated history in which the Vatican has consulted 
with the local churches over a period of nearly 15 years. In 1985 the Congregation for 
Catholic Education issued a “Proposed Schema for a Pontifical Document on Catholic 
Universities,” 15 OriGins 378 (1985-86). Within a year several presidents of American 
Catholic universities responded to this draft; Alice Gallin, Synthesis of Responses by 110 
Catholic College and University Presidents to a Proposed Schema for a Pontifical Document 
on Catholic Universities, 15 OriGiNs 697 (1985-86). Then the Vatican responded to these 
responsa of university presidents and bishops; Summary of Responses to Draft Schema for 
a Pontifical Document on Catholic Universities, 17 OR1GINs 693 (1987-88). Two years later 
the Pope issued ECE. The American bishops then issued an Application of ECE to the 
United States in 26 Oricins 381 (1996-97). In 1998 the Vatican responded to this docu- 
ment. Cardinal P. Laghi, Vatican Observations on U.S. Bishops’ ‘Ex Corde Ecclesiae’ Ap- 
plication, 27 OriGINs 53 (1997-98). 

3. “Jesus told the crowds all these things in parables; without a parable he told them 
nothing.” Matthew 13:34; on parables generally, see CH. Dopp, THE PARABLES OF THE 
KINGDOM (1966); JOACHIM JEREMIAS, THE PARABLES OF JEsus (1963); JOACHIM JERE- 
MIAS, REDISCOVERING THE PARABLES (1966); JoHN Dominic CROsSAN, IN PARABLES: 
THE CHALLENGE OF THE HIsTORICAL Jesus (1973); JoHN D. KinGsBuryY, THE PARABLES 
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of two cities — Paris and London — explored in Dickens’ famous novel from 
which the title of this essay is borrowed. 


Let us begin with two American cities, St. Paul and Minneapolis, one 
named for the Apostle to the Gentiles, the other with a made up name that 
sounds only slightly better than, say, Minnesota City. When these two cities 
were founded in the last century they were divided by a natural boundary, 
the Mississippi River, and the division corresponded to the separation of di- 
verse ethnic communities, the Scandinavians and Germans on one side of the 
river and the Irish on the other. Today these cities are still distinct political 
entities, a phenomenon that someone from Los Angeles might find difficult 
to comprehend. Though distinct from one another in significant ways, these 
cities really form an interconnected metropolitan area that supports one 
baseball team, appropriately named the Minnesota Twins. 


The modern phenomenon of twinning cities often connects peoples inten- 
tionally across linguistic or national divides. Think of South Bend and its twin 
city, Czestochowa, in Poland. Or think of Beverly Hills, home to the Acad- 
emy of Motion Picture Arts and Sciences, and its twin city, Cannes, home of 
the most significant film festival in Europe. 


This phenomenon of twin cities is nothing new. In the ancient world two 
cities, Jerusalem and Athens,’ symbolized two distinct approaches to con- 
structing a systematic view of the universe, the theological views that held 
sway in Jerusalem from David to Isaiah to Jeremiah to Jesus, and the philo- 
sophical views that commanded respect in the academy of Athens from Her- 
aclitus to Socrates to Plato to Aristotle. The approaches to reality 
represented by these two cities are distinct, but they are not contradictory. 

I trust by now that the centrai point of these mini-parables about con- 
joined cities is clear. Though distinct, these cities offer to the religious com- 
munity known as the church and to the academic community known as a 
college or university ways of reflecting about their inter-relationship that 
might actually enhance their respective missions. The point of the parable 
will not work, of course, if the underlying metaphor is deeply flawed. Sup- 
pose for a moment that Athens and Jerusalem were antithetical to one an- 
other. This, of course, was the view of first theologian to write in Latin, 
Quintus Septimus Florens Tertullian (ca. 160-ca.220), a North African who at 
the dawn of the third century asked famously what Athens has to do with 





oF JEsUs IN MATTHEW 13 (1969); for a discussion of the difference between parable and 
allegory, see, e.g., C.E. Carlston, Parable and Allegory Revisited, 43 CATH. BiB. Q. 228-42 
(1981); and STEPHEN L. WaiLes, MEDIEVAL ALLEGORIES OF JESUS’ PARABLES (1987). 
4. When Paul preached to philosophers in Athens, most of them apparently scoffed 
at his message about a resurrected body, but “some of them joined him and became believ- 
ers, including Dionysius the Areopagite and a woman named Damaris, and others with 
them” (Acts 17:33). Paul had greater success with simple folk at Corinth, not many of 
whom were noble, powerful, or wise in worldly terms (1 Cor. 1:26; 2:6), and he successfully 
urged the Corinthians to contribute generously to a collection for the needs of the poor in 
Jerusalem (I Cor. 16:1-4). So a Catholic university might also do well to ponder how to 


conjoin not only Jerusalem and Athens, but also Jerusalem and Corinth in the life of a 
modern campus. 








1999] CANON LAW AND CONSTITUTIONAL LAW 803 


Jerusalem.* For Tertullian, the obvious answer was “not much.” In his view 
the Bible was the possession of the church, in whom alone inhered the right 
to interpret the Scripture.® Nearly seventeen centuries later, however, Tertul- 
lian’s view no longer commands respect. Not because we have lost sight of 
Tertullian’s insistence on the centrality of biblical faith in the life of the 
church. On the contrary, the deep recovery of this principle as a result of 
several major moments in church history is one of the things in which we may 
truly rejoice at this point of the life of the Catholic church.’ In his recent 
encyclical letter, “Faith and Reason,”® Pope John Paul II clarified the princi- 
pal reasons why we no longer follow Tertullian’s disconnect between Athens 
and Jerusalem. This commitment to integrated human development — physi- 
cal, intellectual, emotional, and spiritual — is reflected in Catholic universi- 
ties all over America. According to one of the participants in this symposium, 
the light on many of these campuses is fading or even dying.? Whatever one 
makes of this assessment, it seems to me that there is much greater respect in 
the American church for the life of the mind now than when Monsignor John 
Tracy Ellis penned his excoriating essay about the lack of commitment of the 
church to the intellectual life in the 1950s.!° Think, for example, of the enor- 
mous theological enterprise grounded in transcendental philosophy explored 
by two of the most brilliant Jesuit thinkers of this century, Bernard Loner- 





5. TERTULLIAN, AGAINST THE HERETICS (“De Praescriptione Haereticorum”), 15 
ANTE-NICEAN CHRISTIAN LIBRARY 9 (Edinburgh: T. & T. Clark, 1870). 

6. See, e.g., KARL ADAM, DER KIRCHENBEGRIFF TERTULLIANS (1907); B.B. WAR- 
FIELD, STUDIES IN TERTULLIAN AND AUGUSTINE (1930); JOHANNES QUASTEN, 2 Pa- 
TROLOGY 246-340 (1953). 

7. Among the moments in church history for which we can now be grateful are the 
cry of the sixteenth century reformers such as Luther and Calvin that the church must 
always be under the guidance of scriptural authority, the teaching of Pope Pius XII in his 
famous encyclical Divino Afflante Spiritu (1943) that lifted the cloud of suspicion that had 
surrounded the scholarly pursuit of biblical studies by Catholic scholars, and the Second 
Vatican Council’s Dogmatic Constitution on Divine Revelation (“Dei Verbum”), see THE 
DOCUMENTS OF VATICAN II 111-28 (Walter Abbott ed. 1966). 

8. John Paul II, Fides et Ratio (Oct. 15, 1998), 80 Acta Apostolicae Sedis 91 (1998); 
English translation in 28 OriGcins 317 (Oct. 22, 1998). 

9. See JaMEs T. BURTCHAELL, THE DYING OF THE LIGHT: THE DISENGAGEMENT OF 
COLLEGES AND UNIVERSITIES FROM THEIR CHRISTIAN CHURCHES (1998). Burtchaell ar- 
gues that several religious colleges and universities have lost their nerve and in so doing, 
the very purpose of their existence, their raison d’étre. See also James T. Burtchaell, The 
Decline and Fall of the Christian College, First THtNGs 12 (April 1991); an edited version 
with footnotes appeared as The Alienation of Christian Higher Education in America: Di- 
agnosis and Prognosis, in SCHOOLING CHRISTIANS: “HOLY EXPERIMENTS” IN AMERICAN 
EpucaTIon 129-83 (Stanley Hauerwas & John H. Westerhoff, eds. 1992).Unsurprisingly, 
Burtchaell concludes in his essay written for this symposium that the presidents of Catholic 
universities are misguided in their opposition to an episcopal role in the life of their institu- 
tions. Burtchaell, Out of the Heartburn of the Church, 25 J.C. & U.L. 653 (1999). I cer- 
tainly hope that contacts between bishops as leaders of the religious community and the 
academic community will be as mutually beneficial as Burtchaell suggests in his essay. 
Others are not so sanguine; see, e.g., Peter Steinfels, A Journalist’s View: Does Rome Have 
the Best Answer? COMMONWEAL, Apr. 9, 1999, at 14. 


10. John Tracy Ellis, America Catholics and the Intellectual Life, 30 THOUGHT 351-88 
(1955). 
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gan!! and Karl Rahner.'? Could this endeavor have come from scholars disaf- 
fected from the church or unassociated with great universities? And can 
there be any doubt that serious intellectual achievement requires a commit- 
ment to academic freedom as a precondition for its possibility?!* 





11. See, e.g., BERNARD J.F. LONERGAN, INsiGHT: A StuDy OF HUMAN UNDERSTAND- 
ING (3d ed., 1970); BERNARD J.F. LONERGAN, METHOD IN THEOLOGY (1973); and see CoL- 
LECTION: PAPERS BY BERNARD LONERGAN (Frederick Crowe ed. 1967); for a superlative 
introduction to Lonergan’s work, containing a judicious selection of the most important 
texts, see THE LONERGAN READER (Mark D. Morelli and Elizabeth A. Morelli, eds., 1997). 

12. See, e.g., KARL RAHNER, SPIRIT IN THE WORLD (1968); KARL RAHNER, HEARERS 
OF THE Worp (1969); Karl Rahner, Thoughts on the Possibility of Belief Today, No. 5 
THEOLOGICAL INVESTIGATIONS 3 (1966); Karl Rahner, Philosophy and Theology, No. 6 
THEOLOGICAL INVESTIGATIONS 71 (1969); Karl Rahner, Philosophy and Philosophizing in 
Theology, No. 9 THEOLOGICAL INVESTIGATIONS 46 (1972); Karl Rahner, The “Current Re- 
lation” Between Philosophy and Theology, No. 13 THEOLOGICAL INVESTIGATIONS 6 
(1975); Karl Rahner, Some Clarifying Remarks About my Own Work, No. 17 THEOLOGI- 
CAL INVESTIGATIONS 243 (1981). 

13. Academic freedom is cherished as a positive good among scholars of all stripes in 
America. See, e.g., ROBERT M. O’NEIL, FREE SPEECH IN THE COLLEGE COMMUNITY 
(1997); Douglas Laycock, Academic Freedom, Religious Commitment, and Religious Integ- 
rity, 78 Mara. L. Rev. 297 (1995); Frederick J. Crosson, Two Faces of Academic Freedom, 
THE CHALLENGE AND PROMISE OF A CATHOLIC UNIversity 45 (Theodore M. Hesburgh, 
ed., 1994); Michael W. McConnell, Academic Freedom in Religious Colleges and Universi- 
ties, 53 Law & Contemp. Pros. 303 (1990); Walter P. Metzger, Profession and Constitu- 
tion: Two Definitions of Academic Freedom in America, 66 TExAs L. Rev. 1265 (1988); 
Mark G. Yudof, Three Faces of Academic Freedom, 32 Loyota L. Rev. 831 (1987); and 
Robert M. O’Neil, Academic Freedom and the Constitution, 11 J. C. & U. L. 275 (1984). 
The Court took seriously the commitment to academic freedom by the four Catholic col- 
leges sued in Tilton v. Richardson, 403 U.S. 672, 681 (1971) (“the schools were character- 
ized by an atmosphere of academic freedom rather than religious indoctrination”); this 
point was reemphasized in Roemer v. Board of Public Works of Maryland, 426 U.S. 736, 
751 (1976) (“principles of academic freedom prevailed”). As the chair of the department of 
theology at Notre Dame acknowledged recently, academic freedom is not self-defining and 
is “never absolute anywhere.” John Cavadini, A Theologian’s View: Avoiding a Rush to 
Judgment, COMMONWEAL, Apr. 9, 1999, at 21. Noting that academic freedom “is compro- 
mised by pressures from the left as well as from the right,” Cavadini urged that greater 
attention be paid to the Catholic identity and mission of Catholic universities. There is 
greater danger that these institutions will lose this Catholic identity than that they will lose 
their commitment to academic freedom. In part this prediction is possible precisely be- 
cause at this point in the life of the church the value of academic freedom has been clari- 
fied repeatedly in authoritative documents. For example, the proposed norms for 
implementing ECE state: “academic freedom is an essential component of a Catholic uni- 
versity. The university should take steps to ensure that all professors are accorded ‘a lawful 
freedom of inquiry and thought, and freedom to express their minds humbly and coura- 
geously about those matters in which they enjoy competence.’ In particular, ‘[t]hose who 
are engaged in the sacred disciplines enjoy a lawful freedom of inquiry and of prudently 
expressing their opinions on matters in which they have expertise, while observing a due 
respect for the magisterium of the church’.” See also Canon 809, which acknowledges that 
“the various disciplines are to be investigated and taught with due regard for their aca- 
demic autonomy, and with due consideration for Catholic doctrine.” CoDE oF CANON LAw 
303 (CANON Law SoclETy OF AMERICA, TRANS. 1983). See KARL RAHNER, FREE SPEECH 
IN THE CHURCH (1960). Not all that long ago, however, there was a time when this consen- 
sus about academic freedom was not very strong within the church. For example, referring 
to the censorship of distinguished theologians in Europe (including Henri deLubac, Yves 
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As the presence of two distinguished scholars of another faith-commu- 
nion, Professors Durham and Gordon,'* at this conference suggests, we 
Catholics are by no means the only ones to grasp the connection between 
faith and reason. For example, one Lutheran scholar who repudiates Tertul- 
lian’s rejection of the conjunction of Athens and Jerusalem has described my 
own university, Valparaiso, as a place where these two cities comfortably 
meet,'> where the rigorous pursuit of academic disciplines can occur freely 
under the cross that forms the heart of Lutheran theology.'® 

The document that forms the focus of this symposium — Ex Corde Eccle- 
siae — emphatically takes the view that a college or university worthy of the 
designation of “Catholic” is one on which faith does not supplant or suppress 
the life of mind, but humbly and continuously seeks understanding. It reso- 
nates deeply with Augustine’s “credo ut intelligam,” as well as with its con- 
verse, “intelligo ut credam.”'’ The overarching imperative on Catholic 





Congar, and Pierre Teilhard de Chardin), Cardinal Suenens reminded the fathers of Vati- 
can IJ that “the Church could afford only one Galileo case.” XAVIER RYNNE, THE FOURTH 
SESSION 13 (1965). In the cities twinned in this part of my essay, Washington and Rome, I 
can recall some regrettable moments in the life of universities where I received training in 
both theology and law (canon and civil). In the early 1960s the President of the Catholic 
University of America, Msgr. William McDonald — acting at the behest of the Apostolic 
Delegate, Archbishop Egidio Vagnozzi — refused to allow the Benedictine liturgist, God- 
frey Diekmann, or the Jesuit theologian, John Courtney Murray, to speak on campus. In 
Rome, however, both served as periti or experts at the Second Vatican Council. Diek- 
mann’s views on the liturgy were, of course, vindicated by the adoption of the Constitution 
on the Sacred Liturgy (“Sacrosanctum Concilium”). See, THE DOCUMENTS OF VATICAN II, 
supra note 7, at 137-78. Similarly, Murray’s position on religious freedom was adopted in 
the Declaration on Religious Freedom (“Dignitatis Humanae”). Jd. at 675-96. In the same 
decade two of my professors at the Pontifical Biblical Institute, Stanislas Lyonnet and Max- 
imilian Zerwick, were subjected to censorship for proposing exegetical views that most 
scholars would now regard as quite balanced and mild. It is undoubtedly a good thing that 
these particular memories of such problems with academic freedom are not recent in the 
life of either of these two institutions in Rome and Washington. 

14. James D. Gordon III & W. Cole Durham, Toward Diverse Diversity: The Legal 
Legitimacy of Ex Corde Ecclesiae, 25 J.C. & U.L. 697 (1999). 

15. James Nuechterlein, Athens and Jerusalem, 57 THE AM. SCHOLAR 353 (1988); see 
also JAROSLAV PELIKAN, THE IDEA OF A UNIVERSITY: A REEXAMINATION (1982); Pe- 
likan’s “reexamination” is, of course, from John Henry Newman in THE IDEA oF A UNI- 
VERSITY, first issued in 1852. 

16. The classic discussion of theologia crucis in Luther is WALTER VON LOEWENICH, 
LuTHERS THEOLOGIA Crucis (Sth ed. 1967); see also GERHARD FORDE, ON BEING A 
THEOLOGIAN OF THE Cross: REFLECTIONS ON LUTHER’S HEIDELBERG DISPUTATION, 
1518 (1997). The exegetical basis of this doctrine is explored in two volumes of essays in 
ZuR BEDEUTUNG DEs ToDEs Jesu and DAs Kreuz JEsu CHRISTI ALS GRUND DES HEILS 
(Fritz Viering, ed. 1967). Three of these essays were translated into English: 24 INTERPRE- 
TATION 131-242 (1970); the principal essay is Ernst Kasemann, The Saving Significance of 
the Death of Jesus in Paul, which is also included in ERNsT KASEMANN, PERSPECTIVES ON 
PAuL 32-59 (1971); the discussion with Kasemann is continued in CHARLEs B. Cousar, A 
THEOLOGY OF THE Cross (1990) (with extensive bibliography). 

17. See Augustine, Sermo 43, in 38 PATROLOGIA LATINA 258 (Jacques-Paul Migne, 
ed., Paris, Garnier, 1861). In the inaccurate Latin translation of the Septuagint relied on by 
Augustine, Isaiah 7:9 reads: “Nisi credideritis, non intelligetis.” Commenting on this text, 
Augustine wrote in Chapter VII of the sermon: “Ergo ex aliqua parte verum est quod ille 
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campuses is neither a fideism that supplants the diligent rigorous pursuit of 
truth, nor a rationalism that rules out of order any question of ultimate 
meaning that cannot be assessed exclusively in empirical terms. In short, a 
Catholic university must be concerned with the fruitful correlation of Athens 
and Jerusalem.'* 


I will return at the end of this essay to the possibility that the current 
discussion of ECE may in fact point us toward a different city altogether. For 
now, though, I turn to the intersection of two forms of law that I associate 
here with Rome and Washington, cities that symbolically represent the con- 
nection between canon law and American constitutional law.'? More particu- 
larly, I explore here an aspect of the controversy reported in several 
newspapers over the proposed norms to implement ECE in the United 
States. These journalistic accounts typically speak of the proposed relation- 
ship as one of “control,” and they predict dire consequences — one headline 
says “ruin” — if these norms are implemented. Monika Hellwig, executive 
director of the Association of Catholic Colleges and Universities, is quoted in 
one account as follows: “The literal application of the canons would bring us 
into a number of legal conflicts. It can affect federal funding, accreditation, 
academic status, student enrollment. In fact, it can affect the very survival of 
the schools.””° Kate Zernike wrote in The Boston Globe: “the proposed 
changes present innumerable legal perils, and are sure to prompt lawsuits 
over hiring discrimination and free speech, prevent schools from getting fed- 
eral grants and students from getting federal loans, and hurt the schools’ abil- 





dicit, ‘Intelligam, ut credam’; et ego qui dico, sicut dicit Propheta, ‘Imo crede, ut intelligas’: 
verum dicimus, concordemus. Ergo intellige, ut credas: crede, ut intelligas. Breviter dico 
quomodo utrumque sine controversia accipiamus. Intellige, ut credas, verum meum; crede, 
ut intelligas, verum Dei.” “It is, therefore, true on the one hand that he says ‘Let me 
understand so that I may believe.’ But what I say is that the prophet also says: ‘Believe so 
that you can understand; understand so that you may believe.’ Briefly let me say how and 
whether we might accept the truth without controversy. Understand, so that you may be- 
lieve my word; believe, so that you may understand the word of God.” 


18. See Michael Perry, The Idea of a Catholic University, 78 Mara. L. Rev. 325 
(1995); Barbara Aldave, The Reality of a Catholic Law School, 78 Mara. L. Rev. 291 
(1995). 

19. iam, of course, aware of the doctrinal development from Vatican I, which empha- 
sized the role of the Petrine office and neglected other dimensions of ecclesiology explored 
more fully at Vatican II. See, e.g., Dogmatic Constitution on the Church (“Lumen Gen- 
tium”), in THE DoOCUMENTs OF VATICAN II, supra note 7, at 14-96. I am likewise aware of 
the role of the “new federalism” in our constitutional order and of the tendency in this 
decade to return many issues to the States for more local decision making. See, e.g., 42 
U.S.C. §601 (increasing “the flexibility of the States” in operating welfare programs and in 
ending “the dependence of needy parents on welfare benefits”), and City of Boerne v. 
Flores, 521 U.S. 507 (1997) (invalidating the Religious Freedom Restoration Act as applied 
to the States). But if I had to list all the cities in the world that are a diocese or even all the 
State capitals, nothing would be gained in learning about the relationship between canon 
law and constitutional law, so I’ll stick to Rome and Washington. 

20. Steve Chambers, Catholic Colleges Struggle with Identity Crisis; Debate Keys on 
Theology vs. Academic Freedom, The Star-Ledger (Newark, NJ) Nov. 19, 1998. 
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ity to attract a stellar faculty.”*! Paul Saunders, who represented Fr. Curran 
in his controversy with the Catholic University of America, wrote recently 
that amending the bylaws of Catholic universities in the manner called for in 
the “Application” of ECE to the United States “will reestablish church con- 
trol over Catholic universities that was relinquished by them in the late 1960s 
... [and] may jeopardize entitlement to certain types of federal and state aid 
... and may jeopardize accreditation.”?? 





21. Kate Zernike, Catholic Colleges See Peril in Vatican Push for Control, THE Bos- 
TON GLOBE, Jan. 4, 1999, at Al; see also A Catholic University Challenge, BostoN GLOBE, 
Jan. 9, 1999, at A14; Lynn Franey & Diane Carroll, Vatican Effort Worries Academic Lead- 
ers: They Fear Colleges Could Lose Funds, Autonomy, Freedom, THE Kansas City STAR, 
Jan. 22, 1999, at Al; Catholic University Leaders See Ruin in Proposed Rules, 
OMAHA WoRLD-HERALD, Jan. 22, 1999, at 3; Richard Ostling, U.S. Catholic Educators 
Protest Vatican-inspired Campus Regulations, THE STATE JOURNAL-REGISTER (Springfield, 
Ill.), Jan. 22, 1999, at 31; Martin Deagostino, /dentity Crisis Vatican’s Goal Leaves Notre 
Dame Looking for Ways to Balance Mission, Academic Freedom, SouTH BEND TRIB., Jan. 
31, 1999, at Al; Patrice M. Jones, Colleges of Cardinals? Some See a U.S. Bishops’ Proposal 
to Tighten Control over Catholic Colleges, as a Way to Maintain the Schools’ Uniqueness. 
Others See it as a Crusade for Conformity, CHicAGo Trip. Feb. 3, 1999, at 1; Larry 
Witham, Catholic colleges insist conflict with Rome exaggerated, Plan to address pope’s con- 
cerns, THE WASHINGTON TIMES, Feb. 4, 1999, at A8; Brooke A. Masters, At Catholic Col- 
leges, Higher Truths Collide; Scholars Fear Push for Loyalty to Vatican, THE WASHINGTON 
Post, Feb. 5, 1999, at B1; Don Lattin, Proposed Rules a Worry at USF / Tighter Vatican 
Control Seen as Threat to Integrity, THE SAN FRANCISCO CHRONICLE, Feb. 13, 1999, at 
A19; Charlotte Allen, Crossroads, THE NEw REPUBLIC, Feb. 15, 1999, at 220; Kay Lazar, 
Catholic School Ties; Students, Teachers Fear Vatican Is at Cross-purposes with Universities, 
Boston HERALD, Feb. 21, 1999, at 3; Jim Jones, Catholic Universities in Texas Resist 
Closer Ties with Vatican, Pope John Paul II Wants Schools to Return to their Roots, THE 
Fort WortTH STAR-TELEGRAM, Apr. 17, 1999, at 11. 

22. Paul C. Saunders, A Lawyer’s View: Look Before You Leap, COMMONWEAL, Apr. 
9, 1999, at 24. Saunders’ opinion on accreditation regrettably highlights the importance of 
his subtitle. His leap of logic — closer ties between a campus and a church necessarily 
entails loss of academic freedom — smacks of an a priori judgment. If he had looked more 
carefully at recent literature on accreditation, perhaps he would not have leapt so hastily to 
the conclusion that the Application of ECE will endanger loss of accreditation. Only the 
most narrow-minded of accreditors would withhold accreditation from an institution be- 
cause of its religious character. See, e.g., Leonard J. Nelson II, Religious Discrimination, 
Christian Mission, and Legal Education: The Implications of the Oral Roberts University 
Accreditation Controversy, 15 CUMBERLAND L. REv. 663 (1985); April Kestell Cassou & 
Robert F. Curran, Secular Orthodoxy and Sacred Freedoms: Accreditation of Church-Re- 
lated Law Schools, 11 J. C. & U. L. 293 (1984); see also Matthew W. Finkin, The Unfolding 
Tendency in the Federal Relationship to Private Accreditation in Higher Education 57 Law 
& ConTEMP. Props. 89 (1994). For another example of saber rattling on the accreditation 
issue, see Editorial, New Norms for Catholic Higher Education: Unworkable and Danger- 
ous, AMERICA, Nov. 14, 1998, at 3-4 (describing the proposed norms as “an attempt to 
impose a monolithic juridical framework on Catholic colleges and universities of the 
United States,” and predicting that the impact of the norms “could be disastrous for U.S. 
Catholic higher education”); in response to this editorial, Kenneth D. Whitehead, a former 
U.S. Assistant Secretary of Education for Postsecondary Education, wrote: “I can state 
from rather considerable personal experience that there are no accrediting association or 
government regulations that would prevent Catholic colleges and universities from imple- 
menting Ex Corde Ecclesiae on their campuses, as you seem to state in your editorial.” 
Kenneth D. Whitehead, Letter to the Editor “Far From Marginal”, AMerica, Dec. 12, 
1998, at 21. 
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It is not my task in this symposium to situate the proposed norms imple- 
menting ECE within the canon law tradition or to offer an interpretation of 
these norms.?> Dean Cafardi and Fr. Whitt do so in their essays.7* Nor is it my 
responsibility to hazard a prediction about how these new arrangements 
might turn out. Fr. Burtchaell does so in his essay.*° Nor do I deal with the 
whole issue of the McGarth thesis or with the duty of consultation before 
church property can be alienated. Professor Bassett does so in his essay.” I 
do not explore here the importance of hiring decisions that may affect the 
religious character of a Catholic university. Fr. Araujo does that in his es- 
say.2’ My assigned task is to address the prospect that acceptance of the 
proposed norms for implementing ECE would entail (1) loss of public finan- 
cial assistance for Catholic universities and for students attending them, and 
(2) loss of tax-exempt status by these institutions. As ECE itself requires, I 
have “taken into account the civil law of the region,”?* and I have reached 
the conclusion that neither of these claims is well grounded in American con- 
stitutional law. I offer reasons for each of these conclusions in the body of 
this essay. 





23. The Second Vatican Council dealt with the pastoral office of the bishop in two 
texts, the Dogmatic Constitution On the Church (“Lumen Gentium’”), ch. 3, in THE Docu- 
MENTS OF VATICAN II, supra note 7, at 37-56, and the Decree on the Bishops’ Pastoral 
Office in the Church (“Christus Dominus”), id. at 396-429. Provisions in the 1983 CopDE oF 
CANON Law, supra note 13, that might be thought of some general relevance to this discus- 
sion include the following: Canon 218 (right of theologians to freedom of inquiry and pru- 
dent expression of opinion); Canon 383 §1 (diocesan bishop should show concern for all 
the Christian faithful); Canon 795 (true education must strive for integral formation of 
human person); Canon 800 (right of church to supervise schools of any type or grade); 
Canon 803 (to be Catholic, school must be supervised or recognized as such by bishop); 
Canon 805 (local ordinary has right to name or approve teachers of religion and to remove 
them if required for reasons of religion or morals). Canons 807-814 deal directly with 
“Catholic Universities and Other Institutes of Higher Studies.” Canon 809 acknowledges 
that “the various disciplines are to be investigated and to be taught with due regard for 
their academic autonomy, and with due consideration for Catholic doctrine.” The most 
controversial of these provisions is Canon 812, which reads: “It is necessary that those who 
teach theological disciplines in any institute of higher studies have a mandate from the 
competent ecclesiastical authority.” For a brief description of how one prominent bishop, 
Cardinal Bernardin, planned to implement Canon 812, see Living The Bernardin Legacy 
(Obituary), AMERICA, Nov. 30, 1996, at 3. Canons 815-821 deal with ecclesiastical universi- 
ties and faculties. 

24. D. Reginald Whitt, “What We Have Here is a Failure to Communicate”: The Mind 
of the Legislator in Ex Corde Ecclesiae, 25 J.C. & U.L. 769 (1999). 

25. Burtchaell, Out of the Heartburn of the Church, supra note 9. 

26. William W. Bassett, The American Civil Corporation, the “Incorporation Move- 
ment” and the Canon Law of the Roman Catholic Church, 25 J.C. & U.L. 721 (1999). 

27. Robert John Araujo, Ex Corde Ecclesiae and Mission-Centered Hiring in Roman 
Catholic Colleges and Universities: To Boldly Go Where We Have Gone Before, 25 J.C. & 
ULL. 835 (1999). 

28. ECE, Part II, Art. 1, No. 2. 
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FEDERAL CONSTITUTIONAL RESTRAINTS ON FEDERAL FUNDING 


Many Catholic universities accept some form of institutional aid from the 
federal government. All of them receive tuition income derived from federal 
grants or loans guaranteed or subsidized by the federal government. The per- 
missibility of such aid is vital to the continued survival of Catholic universi- 
ties, few of which are heavily endowed. As Judge Noonan has noted 
succinctly, “age has been a criterion in free exercise cases.”?? For example, in 
Prince v. Massachusetts,*° the Court ruled that the child of a Jehovah’s Wit- 
ness did not enjoy the same constitutional protection to distribute religious 
literature enjoyed by an adult Witness.*! Age has also played a role — in- 
deed, a decisive one — in the area of education. Announced on the same day 
as the Court’s decision in the aptly styled Lemon case** and by the same 
author, Chief Justice Burger in Tilton v. Richardson* drew a bright line be- 
tween elementary and secondary education (where students were deemed 
highly impressionable and the schools “pervasively sectarian”**) and post- 





29. JOHN T. NOONAN, JR., THE BELIEVER AND THE POWERS THAT ARE: CASES, HIs- 
TORY, AND OTHER DATA BEARING ON THE RELATION OF RELIGION AND GOVERNMENT 
428 (1985). 

30. 321 U.S. 158 (1944). 

31. See, e.g., Murdock v. Pennsylvania, 319 U.S. 105 (1943). 

32. Lemon v. Kurtzman, 403 U.S. 602 (1971). 

33. 403 U.S. 672 (1971). 

34. The Court and commentators routinely describe elementary and secondary 
schools of religious communities as “pervasively sectarian,” see, e.g., Aguilar v. Felton, 473 
U.S. 402, 411-12 (1985); Grand Rapids School District v. Ball, 473 U.S. 384, 379 (1985); 
Meek v. Pittenger, 421 U.S. 349, 388 (1975); Lemon v. Kurtzman, 403 U.S. 602, 616 (1971). 
For a critique of this terminology, see Richard Baer, The Supreme Court’s Discriminatory 
Use of the Term “Sectarian,” 6 J. L. & Por. 449 (1990). 

The term “sectarian” has a negative connotation in popular understanding and is in- 
correct as a description of Catholic institutions. In the discourse of the sociology of reli- 
gion, the term “sectarian” is sharply differentiated from the term “church.” Ernst Troeltsch 
gave the classic description of the church as “that type of organization which is overwhelm- 
ingly conservative, which to a certain extent accepts the secular order, and dominates the 
masses; in principle, therefore, it is universal, i.e. it desires to cover the whole life of hu- 
manity.” ERNst TROELTSCH, 1 THE SocIAL TEACHINGS OF THE CHRISTIAN CHURCH 331 
(1931). By contrast, Troeltsch describes sects as “comparatively small groups; they aspire 
after personal inward perfection, and they aim at a direct personal fellowship between the 
members of each group. . . . Their attitude towards the world, the State, and Society may 
be indifferent, tolerant, or hostile, since they have no desire to control and incorporate 
these forms of social life; on the contrary, they tend to avoid them; their aim is usually 
rather to tolerate their presence alongside of their own body, or even to replace these 
social institutions by their own society.” Jd. (describing the sect type within medieval Ca- 
tholicism). Sometimes the term “sectarian” can refer more narrowly to the radical wing of 
the Reformation, principally the Anabaptist movement led by Menno Simons (1496-1561) 
and distinguished for its rejection both of infant baptism and of killing others at the com- 
mand of the sovereign; for a description of the sect type within Protestantism, see ERNsT 
TROELTSCH, 2 THE SOCIAL TEACHINGS OF THE CHRISTIAN CHURCH 691-807 (1931). 

Second, the logic behind the usage of the term “pervasively sectarian” is circular. 
When the Court describes an educational institution as “pervasively sectarian,” one does 
not have to read further into the opinion to realize that it will not win the lawsuit. Accord- 
ing to the Court, a “pervasively sectarian” school is an institution that may not receive 
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secondary institutions (characterized by mature students and academic free- 
dom). The line drawn in Tilton was to last. No successful challenge has yet 
been mounted under the Establishment provision to any form of financial 
assistance, federal or state, institutional or student-based, as long as the level 
of education was at a religious university. 


The statute sustained in Tilton was an Act of Congress providing federal 
aid for the construction of buildings at colleges and universities.** It con- 
tained a restriction, prohibiting use of the funds for a building used “for sec- 
tarian instruction or as a place for religious worship.”*° A proviso lifted the 
restriction on the use of a federally funded building twenty years after receipt 
of the grant.*’ The Court nullified the twenty-year proviso, on the view that 
the statute would violate the Establishment provision without it.** 


The statute was silent about the presence of religious art in the buildings 
built with federal funds. The record contained evidence that none of the sub- 
sidized buildings at the four Catholic colleges in Connecticut sued in the case 
— Albertus Magnus, Annhurst, Fairfield, and Sacred Heart University — 
contained religious art.*? The mere passing allusion to this detail in Burger’s 
plurality opinion* has been read by some counsel for Catholic universities as 
evidence that the constitution forbids sacred art in the classrooms of these 
universities. That anxious conclusion goes far beyond the holding in Tilton. 


Burger also worried about the danger that religion might “seep” into the 
curriculum at religious schools,*! but opined that the danger could be sur- 
mounted by calling religious education in colleges academically free and by 
characterizing such instruction in elementary and secondary schools as im- 
permissible “proselytization.” 





public financial assistance even for transparently secular activities, because the Court 
thinks that these secular activities cannot be separated from religious ones at a “perva- 
sively sectarian” school. Compare, e.g., Hunt v. McNair, 413 U.S. 734 (1973) (Baptist col- 
leges in South Carolina are not “pervasively sectarian”) with Committee for Public 
Education v. Nyquist, 413 U.S. 756, 767-68 (1973) (Catholic elementary and secondary 
schools are “pervasively sectarian”). The only case in which the Court allowed aid to flow 
to a state employee in a religious school that the Court identified as “pervasively sectarian” 
is Zobrest v. Catalina Foothills School District, 509 U.S. 1, 13 (1993) (permitting state 
funds for sign-language interpreter for child attending religious high school). There are 
difficulties with the adverb “pervasively.” As Justice White wrote in Lemon v. Kurtzman, 
“Our prior cases have recognized the dual role of parochial schools in American society: 
they perform both religious and secular functions.” Lemon, 403 U.S. 602, 663 (White, J., 
dissenting). 

35. Higher Education Facilities Act of 1963, Pub. L. 88-204, 77 Stat. 363. 

36. Higher Education Facilities Act of 1963, Pub. L. 88-204 § 401(a)(2)(c), 77 Stat. 
363, 374 (Law expired by its own terms in 1971). 

37. Higher Education Facilities Act of 1963, Pub. L. 88-204 § 404(b)(2), 77 Stat. 363 
378 (law expired by its own terms in 1971). 

38. 403 U.S. at 683. 

39. This was because all four colleges were advised by counsel to remove any sacred 
art from these buildings. 

40. 403 U.S. at 680. 

41. Id. at 682. 
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Perhaps because the Court was so narrowly divided in Tilton, counsel for 
Catholic universities have placed a great deal of emphasis on the language in 
Burger’s plurality opinion. No sooner than the ink was dry on Tilton in 1971, 
than they accepted the Court’s bright line between elementary and secondary 
education on the one hand and postsecondary education on the other. They 
defended the eligibility of their client institutions for financial assistance with. 
the tenacity of a dog in a manger. They rarely, if ever, criticized the palpable 
religious discrimination in the Lemon-Tilton line,*? with tragic consequences 
for the survival of the very institutions that served as feeders to Catholic 
universities.** 


Another consequence of the uncritical acceptance of Tilton by legal coun- 
sel for Catholic universities is that they appear not to have paid much atten- 
tion to the major shift that eventually occurred in the Court when its palpably 
incoherent* jurisprudence governing the funding of education in religious 





42. See Douglas Laycock, A Survey of Religious Liberty in the United States, 47 OH10 
St. L. J. 409, 417-18 (1986). 

43. In 1965 over 5.5 million students (about 12% of the national total) were served by 
over 13,000 Catholic schools. In 1994 only 2.5 million students (less than 5% of the national 
total) attended Catholic schools, which had dwindled to about 8,500 schools. The causation 
of this result is, of course, complex, but no one seriously doubts that the Lemon decision 
played a significant causative role. The result is all the more disheartening in view of the 
central finding of social science researchers that Catholic high schools “manage simultane- 
ously to achieve relatively high levels of student learning, distribute this learning more 
equitably with regard to race and class than in the public sector, and sustain levels of 
teacher commitment and student engagement.” ANTHONY S. BRyYK, ET AL., CATHOLIC 
SCHOOLS AND THE COMMON Goob 297 (1993); Thomas Hoffer et al., Achievement Growth 
in Public and Catholic High Schools, 58 SoctloLoGy oF Epuc. 74 (1985); JaMEs S. CoLe- 
MAN ET AL., HIGH SCHOOL ACHIEVEMENT: PuBLIC, CATHOLIC, AND PRIVATE SCHOOLS 
COMPARED (1982); ANDREW M. GREELEY, CATHOLIC HIGH SCHOOLS AND MINORITY 
STUDENTS (1982); Andrew M. Greeley, Catholic High Schools and Minority Students, in 
PRIVATE SCHOOLS AND THE PuBLic Goop 6 (Edward McGlynn Gaffney, ed. 1980); AN- 
DREW M. GREELEY ET AL., CATHOLIC SCHOOLS IN A DECLINING CHURCH (1976). 

44. From all sides of the spectrum of views on the Establishment provision, commen- 
tators have roundly criticized the jurisprudence of the Court on this provision as incoher- 
ent and even chaotic. For example, Jesse Choper wrote: “Without cataloguing the school 
aid cases in detail, I think it is fair to say that application of the Court’s three-prong test 
has generated ad hoc judgments which are incapable of being reconciled on any principled 
basis. For example, a provision for therapeutic and diagnostic health services to parochial 
school pupils by public employees is invalid if provided in the parochial school, but not if 
offered at a neutral site, even if in a mobile unit adjacent to the parochial school. Reim- 
bursement to parochial schools for the expense of administering teacher-prepared tests 
required by state law is invalid, but the state may reimburse parochial schools for the ex- 
pense of administering state-prepared tests. The state may lend school textbooks to paro- 
chial school pupils because, the court has explained, the books can be checked in advance 
for religious content and are ‘self-policing’; but the state may not lend other seemingly self- 
policing instructional items such as tape recorders and maps. The state may pay the cost of 
bus transportation to parochial schools, which the Court has ruled are ‘permeated’; with 
religion; but the state is forbidden to pay for field trip transportation visits ‘to governmen- 
tal, industrial, cultural, and scientific centers designed to enrich the secular studies of stu- 
dents.’ I hope that these illustrations are sufficiently striking to demonstrate the 
unpredictability of the Court’s approach. Indeed, in an unusually candid recent dictum, 
the Court forthrightly conceded that its approach in this area ‘sacrifices clarity and predict- 
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elementary and secondary came under closer scrutiny. This, in turn, led to a 
hardening of the line between church and campus, manifested in resistance to 
a closer relationship between church and campus called for in ECE. The 
presidents of Catholic universities who voice this opposition typically ration- 
alize their view on the ground that it is required by Tilton. There may be 
good reasons to be concerned about ECE. For example, a bishop in a particu- 
lar instance might be insensitive to the spiritual traditions sustained by a par- 
ticular religious order such as the Franciscans.*° Reasons for doubting the 
prudence of introducing the general concepts of ECE in a particular way 
should be intrinsic educational reasons, not ersatz legal excuses grounded in 
a misreading of the Court’s handling of the Tilton case, which does not condi- 
tion the eligibility of an institution for public financial assistance on the de- 
gree of its connection to a religious community. 


FEDERAL CONSTITUTIONAL RESTRAINTS ON STATE FUNDING 


In the same decade as Tilton, the Court decided four other cases under the 
federal constitution dealing with the permissibility of state financial assist- 
ance to religious colleges and universities and to students attending them. 
They are familiar to the readers of this journal and can be discussed briefly. 

The first case was Hunt v. McNair,*© which unsurprisingly held that a state 
could set up a Higher Education Authority with power to issue tax-free reve- 
nue bonds at favorable rates to enable construction of facilities at religious 
colleges and universities. It is more surprising that Southern Baptists, who 
typically adopt a very strict approach to separationism, were willing to bend 
this principle a bit after Tilton. Perhaps these particular Baptists had been 
trained by Jesuits, because they surely knew how to finesse the issue of the 
source of the funds (artfully distinguishing between the state treasury and the 
Higher Education Authority) when they approached the predominantly Bap- 
tist state legislature in South Carolina with a plan to get financial assistance 
for their colleges. To be sure, the Baptists shrewdly included “all institutions 


of higher education in South Carolina, whether or not having a religious 
affiliation.”4” 





ability for flexibility’ — a euphemism, I suggest, for expressly admitting the absence of any 
principled rationale for its product.” Jesse Choper, The Religion Clauses of the First 
Amendment: Reconciling the Conflict, 41 U. Prrr. L. Rev. 673, 680-81 (1980); see also 
Douglas Laycock, Towards a General Theory of the Religious Clauses: The Case of Church 
Labor Relations and the Right to Church Autonomy, 81 Cotum. L. Rev. 1373, 1392-94 
(1981). Justice Scalia, then a law professor at the University of Chicago wrote: “Supreme 
Court jurisprudence concerning the Establishment Clause in general, and the application 
of that clause to governmental assistance for religiously affiliated education in particular, is 
in a State of utter chaos and unpredictable change.” Antonin Scalia, On Getting It Wrong 
By Making It Look Easy, in PRIVATE SCHOOLS AND THE PuBLic Goon: PoLicy ALTER- 
NATIVES FOR THE EiGuties 173 (Edward M. Gaffney, ed. 1981). 

45. See, e.g., Margaret O. Steinfels, Being Catholic: A College President Speaks, Com- 


MONWEAL, Sept. 26, 1997, at 15. (Interview with Saint Francis College President Frank 
Macchiarola). 


46. 413 U.S. 734 (1973). 
47. Hunt v. McNair, 413 U.S. at 741. 
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Opponents of this program suggested that the connection between church 
and campus in this instance was so strong that the Baptist College of Charles- 
ton was a “pervasively sectarian” institution ineligible for state financial 
assistance. In support of this claim, the adversaries of the aid noted that the 
recipient of the aid was a college related to the South Carolina Baptist Con- 
vention by strong ties: all members of the college’s board of trustees were 
elected by the Convention; the Convention’s approval was required for cer- 
tain financial transactions; and the charter of the college could be amended 
only by the Convention. Even with such evidence of structural control of a 
college by a church, the Court wasn’t buying, preferring the “clarity” of its 
earlier identification of a “pervasively sectarian” institution with Catholic 
and Lutheran elementary and secondary schools. This dimension of the Hunt 
case is overlooked by those who claim that accepting ECE is the death-knell 
for state aid to Catholic universities. None of the proposed norms comes 
close to the degree of control asserted over the campus by the Southern Bap- 
tist Convention in Hunt. 


In Lemon Justice Douglas advanced the view that it is impermissible to 
contribute any funds to a religious school, even for manifestly secular pur- 
poses, because that would free up other resources of the school to devote to 
religious purposes.** The Court expressly repudiated this view in Hunt,*? a 
fact that would later play a role in the transformation of the Court’s jurispru- 
dence on the funding of education in religious elementary and secondary 
schools. It does not seem, however, that college counsel have noticed this 


development, focusing instead on the fact that on the same day the Court — 
as it had done in Tilton and Lemon in 1971 — again sustained aid to colleges 
and invalidated aid to religious elementary schools and to parents sending 
their children to these schools.*° 


The next case was Roemer v. Board of Public Works of Maryland," hold- 
ing five years after Tilton that a state may award per capita cash grants to 
religious colleges, provided that the aid not be used for “sectarian pur- 
poses.”°? Justice Blackmun, a Methodist familiar with the connection be- 
tween his church and colleges loosely affiliated with the United Methodist 
Church, had no difficulty sustaining the Maryland program. As Justice White 
noted in Lemon, the entanglement test created an insoluble paradox: “The 
State cannot finance secular instruction if it permits religion to be taught in 
the same classroom; but if it exacts a promise that religion not so be taught — 
a promise the school and its teachers are quite willing and on this record able 
to give — and enforces it, it is then entangled in the ‘non entanglement’ as- 





48. 403 U.S. 602, 641 (1971) (Douglas, J., concurring). 

49. 413 U.S. 734, 742-43 (1973). 

50. Compare Hunt with Committee for Public Education and Religious Liberty v. Ny- 
quist, 413 U.S. 756 (1973) (invalidating aid to enable religious elementary schools to be in 


compliance with safety codes, and providing a tax benefit for parents paying tuition to 
religious elementary and secondary schools). 


51. 426 U.S. 736 (1976). 
52. Id. at 741. 
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pect of the Court’s Establishment Clause jurisprudence.”°? Commentators 
have likewise been relentless in their criticism of the entanglement test.** But 
the entanglement test was powerful enough to invalidate aid for education in 
secular subjects at religious elementary and secondary schools in Lemon.*° 
The same “test” seemed fairly toothless when Blackmun applied it to the 
facts in Roemer. Justice White could live with the result in Roemer, but again 
attacked the entanglement test as “insolubly paradoxical,” “redundant,” “su- 
perfluous,” and lacking in “constitutional foundation.”°® Other than that, it 
was swell. Once again, college counsel did not seem to notice or care that the 
ground was being laid to undermine the rationale of Lemon. 


The third and fourth cases were summarily affirmed by the Court a year 
after Roemer without briefing or argument. In Americans United for Separa- 
tion of Church and State v. Blanton*’ the Court summarily affirmed the deci- 
sion of a federal district court which upheld a Tennessee student assistance 
program giving students the freedom to choose an accredited college or uni- 
versity, whether or not it was “sectarian.” The district court stated: “It should 
be noted here that the evidence adduced established that some, but not all, of 
the private schools whose students benefited from this program are operated 
for religious purposes, with religious requirements for students and faculty 
and are admittedly permeated with the dogma of the sponsoring religious 
organization.”°* The relevance of Blanton for this symposium is clear. Gov- 
ernment funding to students in the form of grants or loans is permissible, 
even where the structural relationships between a church and a campus are 
much stronger than those proposed in the norms to implement ECE. On the 
same day as Blanton, the Court also summarily affirmed a North Carolina 





53. Lemon, 403 U.S. at 668 (White, J., dissenting). For the view that the entangle- 
ment test is “a criterion without an internal discipline” and an “undisciplined judicial meth- 
odology,” see Kenneth F. Ripple, The Entanglement Test of the Religion Clauses — A Ten 
Year Assessment, 27 UCLA L. Rev. 1195, 1239 (1980). See, Edward M. Gaffney, Meek, 
Wolman, and the “Fear of Imaginable But Totally Implausible Evils” in the Funding of Non- 
Public Education, in FREEDOM & EDUCATION: PIERCE V. SOCIETY OF SISTERS RECONSID- 
ERED 79, 83 (Donald P. Kommers & Michael J. Wahoske, eds. 1978); see also John Garvey, 
Another Way of Looking at School Aid, Sur. Cr. Rev. 61, 63 (1995). 

54. See, e.g., Michael McConnell, Religious Freedom at a Crossroads, 59 U. Cut. L. 
Rev. 115, 127-34 (1992) (“Crossroads”); Mark Chopko, Religious Access to Public Pro- 
grams and Governmental Funding, 60 Geo. Wasn. L. REv. 645, 654-60 (1992); Mary Ann 
Glendon & Raul F. Yanes, Structural Free Exercise, 90 Micn. L. Rev. 477, 503, 538 (1991); 
Gary J. Simson, The Establishment Clause in the Supreme Court: Rethinking the Court’s 
Approach, 72 CoRNELL L. REv. 905, 908, 935 (1987); Choper, supra note 44, at 681; Peter 
M. Schotten, The Establishment Clause and Excessive Governmental Religious Entangle- 
ment: The Constitutional Status of Aid to Nonpublic Elementary and Secondary Schools, 15 
Wake Forest L. Rev. 207 (1979); Philip Kurland, The Irrelevance of the Constitution: The 
Religion Clauses of the First Amendment and the Supreme Court, 24 ViLv. L. Rev. 3 (1978). 

55. Lemon, 403 U.S. at 620. 

56. Roemer, 426 U.S. at 768-69 (1976) (White, J., concurring). 

57. 433 F. Supp. 97 (M.D. Tenn.), aff'd, 434 U.S. 803 (1977). 

58. Blanton, 433 F.Supp. at 100. 
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program of student aid that students could apply to tuition at religious col- 
leges and universities.°? 

For several years the Court appeared satisfied that it had said all that 
needed to be said about the permissibility of state financial assistance for 
students attending a religious college or university. A decade after Roemer, 
the Court made one more effort to address the matter in Witters v. Washing- 
ton Department of Services for the Blind.® Suffering from a progressive eye 
condition, Larry Witters applied to the Washington Commission for the Blind 
for vocational rehabilitation assistance. The Commission denied the aid on 
the ground that it was prohibited by the state constitution. The Washington 
Supreme Court affirmed, but based its ruling on the Establishment provision 
of the First Amendment, holding that the provision of aid to Witters would 
have the primary effect of advancing religion.®! 

Since the case presented a federal question, the Court granted certiorari 
and reversed unanimously — a rare occasion in an Establishment case®* — 
ruling that extension of aid under the Washington vocational rehabilitation 
program to finance training for the ministry at a Christian college does not 
advance religion in a manner inconsistent with the Establishment provision. 
Indeed, Witters legitimized government assistance that directly aids the non- 
secular educational function of a religious school.°? 





59. Smith v. Board of Gov’rs, 429 F. Supp. 871 (W.D. N.C.), aff'd, 434 U.S. 803 
(1977); see Free Choice for College Students, AMERICA, Oct. 22, 1977, at 257 (editorial). 

60. 474 US. 481 (1986). 

61. Witters v. State 689 P. 2d 53 (1984). 

62. Several Establishment cases were decided by a vote of 5-4, at least on some aspect 
of the case: Agostini v. Felton, 521 U.S. 203 (1997); Rosenberger v. Rector and Visitors, 
515 U.S. 819 (1995); Zobrest v. Catalina Foothills School Dist., 509 U.S. 1 (1993); Lee v. 
Weisman, 505 U.S. 577 (1992); County of Allegheny v. ACLU, 492 U.S. 573 (1989) (with 
respect to display of Nativity scene in courthouse at Christmas season, but not with respect 
to display of Menorah at Chanukah season); Bowen v. Kendrick, 487 U.S. 589 (1988); 
Bowen v. Roy, 476 U.S. 693 (1986); Aguilar v. Felton, 473 U.S. 402 (1985); Grand Rapids 
School District v. Ball, 473 U.S. 373 (1985) (with respect to shared time program analogous 
to Title I); Lynch v. Donnelly, 465 U.S. 668 (1984); Mueller v. Allen, 463 U.S. 388 (1983); 
Larson v. Valente, 456 U.S. 228 (1982); Harris v. McRae, 448 U.S. 297 (1980); Committee 
for Pub. Educ. and Relig. Liberty v. Regan, 444 U.S. 646 (1980); Roemer v. Board of Pub. 
Works, 426 U.S. 736 (1976); Tilton v. Richardson, 403 U.S. 672 (1971); and Everson v. 
Board. of Educ., 330 U.S. 1 (1947). Several other important cases were decided by a vote 
of 6-3: Kiryas Joel Village School District v. Grumet, 512 U.S. 687 (1994); Marsh v. Cham- 
bers, 463 U.S. 783 (1983); New York v. Cathedral Academy, 434 U.S. 125 (1977); Meek v. 
Pittenger, 421 U.S. 349 (1975); Sloan v. Lemon, 413 U.S. 825 (1973) Committee for Pub. 
Educ. & Relig. Liberty v. Nyquist, 413 U.S. 756 (1973); Hunt v. McNair, 413 U.S. 734 
(1973); Board. of Educ. v. Allen, 392 U.S. 236 (1968); and Zorach v. Clauson, 343 U.S. 306 
(1952). 

63. Larry Witters enrolled at the Inland Empire School of the Bible, a private Chris- 
tian college in Spokane, Washington, to study the Bible, ethics, speech, and church admin- 
istration in order to equip himself for a career as a pastor, missionary, or youth director. 
Witters, 474 U.S. at 483. This fact alone leads Jesse Choper to conclude that the case was 
wrongly decided. One of the principles that Choper has advanced for the evaluation of 
claims under the nonestablishment principle is as follows: “Even if its purpose is nonreli- 
gious and has general applicability, government action that benefits religious interests and 
has no independent secular impact should be held to violate the Establishment Clause if 
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Justice Marshall offered three reasons for this conclusion. First, the assist- 
ance is paid directly to the student, who then transmits it to the educational 
institution of his or her choice. The mediation of a voluntary adult choice 
underscored the government’s substantive neutrality toward religion in that 
the program was not “skewed towards religion. . . [and] creates no financial 
incentive for students who undertake sectarian education.”®* Second, no sig- 
nificant portion of the aid expended under the Washington program as a 
whole would end up flowing to religious education. Third, the aid in this pro- 
gram did not ultimately flow to the Christian college as the result of a state 
action sponsoring or subsidizing religion. Nor did the mere circumstance that 
Witters had chosen to use neutrally available state aid to help pay for his 
religious education confer any message of state endorsement of religion. 


After rereading the six cases in which the Court has addressed the permis- 
sibility of aid to higher education under the federal constitution — Tilton, 
Hunt, Roemer, Blanton, Smith, and Witters — I conclude that they do not add 
up to anything like an economic disincentive or penalty (denial of student 
aid) for forging a clearer relationship between Catholics universities and the 
Church. Indeed, two central features of Establishment jurisprudence that 
have been adopted by the Court since these cases were decided — substan- 
tive neutrality and nondiscrimination — support the conclusion that disincen- 
tives of this sort are precisely what the Establishment provision prohibits. 
According to the substantive neutrality principle, the government must re- 
frain from influencing religious choice.® According to the nondiscrimination 
principle announced by Justice O’Connor in Agostini v. Felton,®° there is no 
impermissible financial incentive to advance religion when “aid is allocated 
on the basis of neutral, secular criteria that neither favor nor disfavor reli- 
gion, and is made available to both religious and secular beneficiaries on a 
nondiscriminatory basis.”°’ Under these two principles, the current approach 
of the Court to Establishment jurisprudence places no obstacle to the adop- 





the action poses a meaningful danger to religious liberty.” Jesse H. CHoPpER, SECURING 
Re.icious LIBERTY: PRINCIPLES FOR JUDICIAL INTERPRETATION OF THE RELIGION 
CLaAuseEs (1995). Choper argues that, since “the state’s public-welfare goal (a job for the 
visually impaired) could be achieved as a result of Witter’s vocational education only if he 
continued to work in furtherance of his religion,” his use of the plan “employed religion as 
an engine of civil policy” in violation of Choper’s proposed independent impact principle. 
Id. at 169. 
64. Witters, 474 U.S. at 488. 


65. See Douglas Laycock, The Underlving Unity of Separation and Neutrality, 46 Em- 
ory L.J. 43 (1997); Douglas Laycock, Formal, Substantive, and Disaggregated Neutrality 
Toward Religion, 39 DEPAuL L. Rev. 993, 1001 (1990). As early as 1963, Professor Choper 
proposed a constitutional standard that promoted what Laycock was later to dub “substan- 
tive neutrality.” Jesse H. Choper, Religion in the Public Schools: A Proposed Constitu- 
tional Standard, 47 Minn. L. Rev. 329 (1963) (governmental program unconstitutional if 
likely to result in compromising or influencing a student’s religious or conscientious 
beliefs). 

66. 521 U.S. 203 (1997) (teaching of remedial reading and mathematics to children in 
religious elementary schools is permissible), rev’g Aguilar v. Felton, 473 U.S. 402 (1985). 

67. Agostini, 521 U.S. at 231. 
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tion of norms implementing ECE. That decision is for the church and for 
Catholic universities, not the courts, to make. 


As I noted above, the development of these principles occurred in cases 
dealing with aid to education in religious elementary and secondary schools, 
an area of the law that college and university counsel may be overlooking, 
perhaps on the understandable view that their clients are governed by the 
higher education cases of the 1970s. Religious colleges and universities are, of 
course, bound by those cases, but not by a formalistic reading of them that 
ignores major subsequent developments in the Court’s thinking. In sum, Wit- 
ters has a two-fold significance for the central issue of this symposium. First, 
it signaled once again that the form of structural relationship between church 
and campus is not the basis for determining the validity of student aid under 
the federal constitution. Second, it provided a tool of interpretation that led 
to the undoing of the very line of cases that Lemon and its progeny repre- 
sents. The worst of those post-Lemon cases was Aguilar v. Felton,®® which 
invalidated the teaching of remedial reading and mathematics to economi- 
cally and educationally disadvantaged children in religious elementary 
schools. The Court relied on Witters when it approved the provision of a 
translator for a hearing-impaired child attending a religious school because it 
“creates no financial incentive for parents to choose a sectarian school.”®? 
And it relied again on Witters when it reversed Aguilar and adopted the non- 
discrimination principle in Agostini. 


STATE CONSTITUTIONAL RESTRAINTS ON STATE FUNDING 


Witters provides another important piece of the puzzle. On remand, the 
Washington Supreme Court later held by a vote of 5-4 that the application of 
vocational rehabilitation funds to assist Witters’s education as a minister 
would violate the state constitution.”” This disposition of Larry Witters’ claim 
reminds us that the adoption of the norms implementing ECE should also be 
analyzed carefully under state constitutional law. 


Generalizations about state constitutional law are not very helpful. What 
obtains in one state may not be the case in another even though the constitu- 
tional texts in both states are verbally identical. The only way to make an 
accurate prediction of what state courts will actually do with a challenge to 
state aid to religious colleges and universities is to analyze the religion 





68. 473 U.S. 402 (1985). 
69. Zobrest v. Catalina Foothills School Dist., 509 U.S. 1, 10 (1993). 


70. 771 P.2d 1119 (1989). But see Americans United for the Separation of Church and 
State v. Rogers, 538 S.W. 2d 711 (Mo. 1976) (state constitutional provision banning public 
aid to religion does not prohibit use of state tuition grants at religious colleges). 
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clauses of each state constitution’! and the cases dealing with state financial 
assistance to these institutions or to students attending them.” 


I offer here only a few examples of some of the major obstacles to the 
permissibility of state aid to Catholic universities under state constitutional 
law. The roots of this interpretation of state charters are deeply imbedded in 
the nineteenth century, when several states, especially in the West, adopted a 
provision known as the Blaine amendment.’”° In rejecting an argument that 
the Arizona constitution should be construed to include the spirit of the 
Blaine amendment, the Arizona Supreme Court recently concluded that 
there is “no recorded history directly linking the [Blaine] amendment with 
Arizona’s constitutional convention.”’* Noting the notoriously anti-Catholic 
character of this provision,’”> the court added that — even if there were more 





71. For a handy summary of state constitutional provisions on religion, see JENNIFER 
FRIESEN, STATE CONSTITUTIONAL Law: LITIGATING INDIVIDUAL RIGHTs, CLAIMS AND 
DEFENSES 259-68 (1996). 

72. See, e.g., FERNAND N. DuTILE & EDWARD MCGLYNN GAFFNEY, JR., STATE AND 
Campus: STATE REGULATION OF RELIGIOUSLY AFFILIATED HIGHER EDUCATION (1984); 
A.E. Dick Howarp, STATE AID TO PRIVATE HIGHER EDUCATION (1977). 

73. In 1875, Maine Congressman James Blaine introduced an amendment to the fed- 
eral constitution prohibiting the states from granting public funds or taxes for the benefit 
of any religious sect or denomination: “[N]o money raised by taxation in any State for the 
support of public schools or derived from any public fund therefor, nor any public lands 
devoted thereto, shall ever be under the control of any religious sect or denomination.” 4 
Conc. Rec. 5580 (1875). The proposed amendment passed in the House, but failed in the 
Senate. 4 Conc. Rec. 5599 (1875). For a discussion of the Blaine amendment, see, e.g., 
Joseph P. Viteritti, Choosing Equality: Religious Freedom and Educational Opportunity 
Under Constitutional Federalism, 15 YALE L. & PoL’y Rev. 113, 144 (1996), and DANIEL 
PATRICK MOYNIHAN, COUNTING OvuR BLEssINGs (1978). Although Blaine failed to gain 
enough votes in Congress to initiate the amendment process, he used his considerable in- 
fluence to insist that territories in the West seeking admission to the federal Union insert 
the language of his amendment into their state constitutions. Viteritti, 15 YALE L. & PoL’y 
Rev. at 146-47. For example, Washington did so in 1889; see supra, text accompanying 
notes 70-72. Arizona, however, did not; see supra, text accompanying note 67. 

74. In Kotterman v. Killian, 972 P. 2d 606 (Ariz. 1999), petition for cert. filed, Apr. 26, 
1999, the Arizona Supreme Court recently sustained a program that provided a state in- 
come tax credit of up to $500 for contributions to school tuition organizations, which could 
include children attending religious schools among the ultimate beneficiaries The Court 
expressly refused to construe a state constitutional provision in light of the Blaine amend- 
ment. Id. at 624. 

75. Chief Justice Thomas Zlaket wrote in Kotterman: “The Blaine amendment was a 
clear manifestation of religious bigotry, part of a crusade manufactured by the contempo- 
rary Protestant establishment to counter what was perceived as a growing ‘Catholic men- 
ace.’ Its supporters were neither shy nor secretive about their motives. As one national 
publication which supported the measure wrote: ‘Mr. Blaine did, indeed bring forward... 
a Constitutional amendment directed against the Catholics, but the anti-Catholic excite- 
ment was, as every one knows now, a mere flurry; and all that Mr. Blaine means to do or 
can do with his amendment is, not to pass it but to use it in the campaign to catch anti- 
Catholic votes.’ Other contemporary sources labeled the amendment part of a plan to ‘in- 
stitute a general war against the Catholic Church.’ While such efforts were unsuccessful at 
the federal level, the jingoist banner persisted in some states. By 1890, twenty-nine states 
had incorporated at least some language reminiscent of the Blaine amendment in their 
own constitutions.” 972 P.2d at 624 (citations omitted). 
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solid historical evidence supporting such a link — a modern court “would be 
hard pressed to divorce the amendment’s language from the insidious dis- 
criminatory intent that prompted it.”’° 

Other states that contain the Blaine amendment or similar provisions have 
had a long history of rejecting any form of public assistance to children at- 
tending religious schools. For example, the Washington constitution provides 
that revenue of the common [public] school fund shall be applied exclusively 
to support of common schools,” that all schools supported even in part must 
be “free from sectarian control of influence,”’* and that no public funds shall 
be appropriated for religious worship, exercise, or instruction, or the support 
of any religious establishment.” In 1943 the Washington Supreme Court re- 
lied on these “plain and unambiguous” provisions to invalidate a statute re- 
quiring school districts to provide bus transportation to students attending 
religious schools.*° Three years later the United States Supreme Court ruled 
in Everson v. Board of Education®' that it does not violate the Religion 
Clause of the first amendment to the federal constitution to provide such 
transportation to children attending religious schools. Two years later the 
state court expressly refused to follow the interpretation of the federal con- 
stitution articulated in Everson, again holding that the state constitution pro- 
hibits such aid, characterized as a “direct, substantial, and continuing public 
subsidy to the [religious] schools, as such, thus encouraging their construction 
and maintenance, and enhancing their attendance, at public expense.”*” 
Other state courts did not construe their state charters in so crabbed a way. 
For example, in 1982 the Massachusetts Supreme Judicial Court ruled that 
public transportation of children did not violate the state constitutional pro- 
vision prohibiting aid to religious schools on the view that the purpose of the 
busing was to promote the safety of all school children, that its benefits to the 
schools themselves were insubstantial and remote, and that it did not consti- 
tute “financially wasteful” direct aid to religious schools.** 

Counsel for religious universities thus had a strategic choice to make when 
confronting the claim that state aid to students attending religious colleges 
contravenes state charters. They could have conceded the rationality of the 
arguments adopted by the Washington court noted above and then insisted 
that these precedents do not govern higher education, but should be limited 





Kotterman, 972 P.2d at 624. 

Wash. Const., Art. [X, § 2. 

Wash. Const., Art. IX, § 4. 

Wash. Const., Art, I, § 11. 

Mitchell v. Consolidated School Dist. No. 201, 135 P. 2d 79 (Wash. 1943). 
330 U.S. 1 (1947). 

. Visser v. Noosack Valley School Dist. No. 506, 207 P. 2d 198, 203 (Wash. 1949). 
Accord, Expeldi v. Engelking, 488 P. 2d 860 (Idaho 1971); Spears v. Honda, 449 P. 2d 130 
(Hawaii 1968); Board of Educ. for Independent School Dist. No. 52 v. Antone, 384 P. 2d 
911 (Okla. 1963); Mathews v. Quinton, 362 P. 2d 932 (Alaska 1961). 

83. Attorney General v. School Committee of Essex, 439 N.E. 2d 770 (Mass. 1982). 
Accord, Board of Educ., School Dist. No. 142, Town of Cook City v. Bakalis, 299 N.E. 2d 
737 (Ill. 1973); Rhoades v. School Dist. Of Abington Tp., 226 A. 2d 53 (Pa. 1967); Snyder v. 
Newtown, 161 A. 2d 770 (Conn. 1960). 
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to elementary and secondary schools, which alone are “pervasively sectar- 
ian.” Or they could have urged the rationality of the arguments adopted by 
the Massachusetts court noted above. The United States Supreme Court took 
the first path in Tilton, Hunt, and Roemer; the Court took the second path in 
Witters. By and large, counsel for religious universities and the presidents of 
Catholic universities have adopted and clung to the first interpretation. As I 
suggested above, this strategic decision may be driving a fair bit of the resist- 
ance to norms implementing ECE, on the view that the further that a reli- 
gious university distances itself from the “control” of a church, the less likely 
that it will be perceived by a court as a “pervasively sectarian institution.” 


To return to the state of Washington, in 1973 the Washington Supreme 
Court enjoined the operation of a statute that provided a modest tuition sup- 
plement ($100) to needy and disadvantaged students attending a public or 
private university, even though students pursuing degrees in theology were 
excluded from the benefit.*4 A year later — after the decision of the US. 
Supreme Court in Hunt — the state court also enjoined a statute creating a 
state agency that would purchase educational loans made by banking or edu- 
cational institutions to financially needy students attending religious universi- 
ties.*° In both of these cases the state court viewed religious universities, not 
the students, as the ultimate beneficiary of these programs; even though the 
beneficiary class was broad and inclusive in both statutes, the Court acted to 
exclude any student attending a religious university from participation in the 
programs. In short, the reliance on Tilton and Hunt was of no avail to stu- 
dents attending religious universities in Washington.*° 


In 1990 the Washington legislature adopted new legislation that took into 
account the objections of the state supreme court in the earlier decisions. The 
new statute created an Educational Opportunity Grant [EOG] program that 
provides an EOG grant to financially needy, place-bound students who can- 
not relocate to other parts of the state. Under the EOG program students 
are permitted to use the aid at any of a list of colleges in Washington, includ- 
ing the University of Washington, private colleges and universities, and reli- 
gious colleges and universities, that certify that there is space available for 
the students.*? The ACLU has mounted a challenge to this statute under 
several provisions of the Washington constitution outlined above.** The 
Washington Association of Independent Colleges and Universities and the 
University of Puget Sound have both filed as intervenors in this suit. The 
Attorney General has moved to dismiss the claim that this program violates 
the state constitutional prohibition of use of any public funds “for pervasively 





84. Weiss v. Bruno, 509 P. 2d 973 (1973). 

85. Wash. State Higher Educ. Authority v. Graham, 529 P. 2d 1051 (1974). 

86. In other jurisdictions, however, this strategy worked. See, e.g., Alabama Educ. 
Ass’n_ v. James, 373 So. 2d 1076 (Ala. 1979), rev’g Opinion of the Justices, 280 So. 2d 547 
(Ala. 1973). 

87. Rev. Code Wash. 28B.101 (1990). 


88. State ex rel. Gallwey v. Grimm and Higher Education Coordinating Board, Thur- 
ston County Super. Ct. No. 96-2-00464-0. 
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sectarian purposes,”*? on the view that this provision “has absolutely no ap- 
plication to institutions of higher education.” Some commentators have 
urged a more careful reading of the historical context within which the Wash- 
ington constitution was adopted.” Time will tell whether this state court — 
newly constituted since the 1970s — will follow the lead of other state courts 
in construing state constitutions to allow aid to flow to a broad beneficiary 
class that includes students attending religious schools.*! 

To return this discussion of state constitutional law to the focus of this 
symposium, two points merit attention. First, in the states where state consti- 
tutional law currently prevents the receipt of aid by a religious college, the 
hope for a breakthrough in interpretation might be the appropriation of the 
principles of substantive neutrality and nondiscrimination mentioned above 
that were developed in the context of cases involving aid to students attend- 
ing religious elementary and secondary schools. Second, if state courts re- 
main unpersuaded that these principles ought to obtain in the interpretation 
of their state constitutions, this state of affairs is not going to get much worse 


in my opinion merely because of the acceptance of norms implementing 
ECE. 


TAX-Exempt STATUS OF CATHOLIC UNIVERSITIES 


The last legal question that I address is whether Catholic universities will 


lose their tax-exempt status if the bishops adopt a set of norms for imple- 
menting ECE that requires greater episcopal participation in the life of the 
campus. I know of no university counsel who has seriously suggested that this 
is more than a hypothetical possibility. Still, the idea merits at least brief 
attention. 


Section 501(c)(3) of the Internal Revenue Code states that an exempt or- 
ganization must be both “organized and operated” exclusively for exempt 
purposes. These two verbs in the statute have given rise to two distinct tests, 





89. Wash. Const., Art IX, § 4. 

90. Robert Utter & Edward J. Larson, Church and State on the Frontier: The History 
of the Establishment Clauses in the Washington State Constitution, 15 HAstiINGs Const. L. 
Q. 451 (1988). Utter is a former Associate Justice of the Washington Supreme Court. Lar- 
son is a legal historian at the University of Georgia whose recent volume, SUMMER FOR 
THE Gops: THE Scopes TRIAL AND AMERICA’S CONTINUING DEBATE OVER SCIENCE AND 
RELIGION (1997), won the 1998 Pulitzer Prize in history. 

91. In Mueller v. Allen, 463 U.S. 388, 398 (1983) the Court sustained a tax deduction 
scheme on the ground that the beneficiary class was broad, extending to all parents of 
schoolchildren, whether attending public or nonpublic schools. According to Justice Powell 
in Committee for Public Education & Religious Liberty v. Nyquist, 413 U.S. 756, 782-783, 
n. 38 (1973) benefits are permissible where “the class of beneficiaries included all school- 
children, those in public as well as those in private schools” or where “made available 
generally without regard to the sectarian-nonsectarian, or public-nonpublic nature of the 
institution benefited.” See also Walz v. Tax Commission 397 U.S. 664, 696 (1970) (Harlan, 
J., concurring) (breadth of beneficiary class — all non profit organizations — is an indica- 
tor of neutrality as opposed to a “religious gerrymander”). 
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the organizational test and the operational test. In order to qualify as an ex- 
empt organization, a church must meet both tests.? 

The organizational test requires that a university must be expressly limited 
to an educational purpose.** This test can be described as a “paper require- 
ment.” By this I do not mean the colloquial sense that there is “nothing to” 
this requirement. I simply mean that the IRS only looks at a “creating docu- 
ment” (such as a corporate charter, articles of association, or trust instru- 
ment) to determine whether this test is met.** The written instrument 
creating the university must specify that the entity is organized exclusively for 
one or more tax-exempt, charitable purposes.?> Since one of the purposes 
authorized by the statute is education, all Catholic universities should meet 
this test. For example, the articles of incorporation may specify that the uni- 
versity is formed for “charitable purposes within the meaning of section 
501(c)(3) of the Code.”*° In at least one instance a court suggested that it 
would be “myopic” to consider only the articles of incorporation and found 
that appropriate language in the bylaws satisfied the organizational test.’ 

The statute expressly prohibits two specific forms of political activities (1) 
devoting more than an insubstantial part of its activities to lobbying or at- 
tempting to influence legislation; and (2) any kind of electioneering, i.e., par- 
ticipating in (including the publishing or distributing of statements) any 
political campaign on behalf of or in opposition to any candidate for public 
office. The originating documents of a university may not authorize either of 
these purposes.”® 


The IRS regulations also specify that a church must be operated as an ex- 
empt organization. The focus of the operational test is on the ongoing activi- 
ties of a university, which will be deemed to fail this test if its originating 
documents — let alone its activities — permit private inurement by its of- 





92. Treas. Reg. § 1.501(c)(3)-1(a) (as amended in 1990); Levy Family Tribe Founda- 
tion v. Commissioner, 69 T.C. 615, 618 (1978). 

93. See Treas. Reg. § 1.501(c)(3)-1(d) (as amended in 1990). 

94. “[T]he organizational test cannot be met by reference to any document that is not 
the creating document. In the case of a corporation, the bylaws cannot remedy a defect in 
the corporate charter. A charter can be amended only in accordance with state law, which 
generally requires filing of the amendments with the chartering authority. In the case of a 
trust, operating rules cannot substitute for the trust indenture. In the case of an unincorpo- 
rated association, the test must be met by the basic creating document and the amend- 
ments thereto, whatever that instrument may be called. Subsidiary documents that are not 
amendments to the creating document may not be called on.” Colorado State Chiropractic 
Society v. Commissioner, 93 T.C. 487 (1989). 

95. Treas. Reg. § 1.501(c)(3)-1(b)(2) (as amended in 1990). 

96. Treas. Reg. § 1.501(c)(3)-1(b)(1)(ii) (as amended in 1990). 

97. Internal Revenue Service, Exempt Organizations Handbook (IBM 7751) 
§ 332(2)(1999). 

98. For a discussion of the history of these two provisions in the tax code, and an 
argument that the provisions are unconstitutional, see Edward M. Gaffney, Jr., On Not 
Rendering to Caesar: The Unconstitutionality of Tax Regulation of Activities of Religious 
Organizations Relating to Politics, 40 DEPAuL L. REv. 1 (1990); see also Gerald S. Endler, 
The Possible First Amendment Argument Against the Denial or Revocation of Section 
501(c)(3) Tax-Exempt Status, 7 GEo. Mason U. L. Rev. 305 (1984). 
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ficers or trustees.°? Sometimes the technical distinction between the organiza- 
tional test and the operational test blurs, as when a court views the 


organizational test in the light of the way that a university actually 
operates. 1 


The most significant aspect of the operational test is that an exempt organ- 
ization may not engage in activities that characterize it as an “action organi- 
zation.”!°! This term refers to an organization involved in politics either 
through devoting a substantial part of its activities towards attempts to influ- 
ence legislation or though participating or intervening, directly or indirectly, 
in any political campaign on behalf of or in opposition to any candidate for 
public office. 

The operational test should not pose much of a difficulty for Catholic uni- 
versities. These institutions must file an annual return, known as Form 990, 
indicating whether they engaged in the political activities restricted or pro- 
hibited in § 501(c)(3). To the best of my knowledge, no Catholic university 
has ever insisted on engaging in such political activities. Still less has any 
Catholic university reported itself to the IRS on Form 990 to provoke a de- 
termination of whether its exempt status should be revoked. In a recent case 
involving Jimmy Swaggart’s endorsement of Pat Robertson’s candidacy for 
the Presidency in violation of the ban on electioneering,'” the IRS settled 
the case, announcing that “[a]s a condition of its continued exempt status, 
Jimmy Swaggart Ministries has agreed to refrain in future years from certain 
political activities.”!°> Thus it seems highly unlikely that a Catholic university 
would lose its exempt status because of political activities. That already re- 


mote possibility would not be enhanced by adopting the norms implement- 
ing ECE. 





99. Treas. Reg. §§ 1.501(c)(3)-1(c)(2), 1.501(a)-1(c) (as amended in 1990). See, e.g., 
Athenagoras I Christian Union of the World, Inc. v. Commissioner, 55 T.C.M. 781 (1988); 
Levy Family Tribe Foundation v. Commissioner, 69 T.C. 615 (1978). For an extended dis- 
cussion of private inurement, see BRUcE R. Hopkins, THE LAw oF TAX-EXEMPT ORGANI- 
ZATIONS (6th. ed. 1992). 

100. See, e.g., Passaic United Hebrew Burial Association v. United States, 216 F. Supp. 
500 (D.N.J. 1963). 

101. Treas. Reg. § 1.501(c)(3)-1(b)(3) (as amended in 1990). 

102. In anews release dated December 17, 1991, the IRS stated that its examination of 
the ministry “disclosed that on the afternoon of September 8, 1988, Jimmy Swaggart met 
with Pat Robertson to discuss Robertson’s candidacy for the Republican nomination for 
President of the United States. On the evening of September 10, 1988, Jimmy Swaggart 
spoke at a regularly scheduled Wednesday night service of JSM’s Family Worship Center, 
members and adherents of JSM were present. Members of the press were also in attend- 
ance. Jimmy Swaggart stated at the service that Pat Robertson would most probably an- 
nounce his candidacy for President and that he, Jimmy Swaggart, would support him.” 

103. Jd. JSM explicitly agreed that Swaggart’s endorsement of Robertson “constituted 
prohibited political campaign intervention within the meaning of § 501(c)(3) of the 
Code. .. .” JSM also agreed to “changes in its organization’s structure including the crea- 
tion of an ‘Audit and Compliance Committee’ composed of members of an expanded 
board of trustees, to ensure that no further political campaign intervention activities will 
occur. Under no circumstances will any of JSM’s resources, including financial resources, 
personnel or facilities, be utilized to participate or intervene in a political campaign.” Jd. 
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The source of income, not its goal, determines whether the income is re- 
lated to an exempt purpose. As the leading case on the unrelated business 
income tax [UBIT] illustrates, the government sought and won the imposi- 
tion of tax on all of the revenue from the operation of a winery in the Napa 
valley, even though 100% of the profit from the winery was allocated to 
scholarships for inner-city youth and other manifestly exempt purposes.'" 
Subsequently, religious organizations petitioned Congress to remove an un- 
wanted loophole and to impose tax on all income unrelated to their exempt 
purposes. Form 990, referred to above, was originally designed to screen not 
for political expenditures, but for liability of an exempt organization for the 
payment of unrelated business income tax. Catholic universities may be sub- 
ject to the payment of UBIT for transactions deemed unrelated to their ex- 
empt purpose, but even if they are subject to this tax, that does not 
automatically entail revocation of exempt status. Once again, the likelihood 
of liability of a Catholic university for UBIT will not increase (or diminish) 
by the implementation of ECE. 

What troubles the Service is not that an exempt college or university is 
closely tied to a mainline church, but that unscrupulous persons have on rare 
occasions abused their exempt status, sometimes in a plainly fraudulent man- 
ner. In other instances, some individuals have tried to take advantage of the 
tax-exempt status afforded to religious groups in a manner that violates the 
prohibition against private inurement. For example, in the late 1980s disclo- 
sures of the diversion of contributions to celebrated televangelists to their 
own private benefit charged the atmosphere within which the delicate task of 
defining religion must be undertaken. The most celebrated case involving ex- 
cessive compensation of religious leaders was that of Jim and Tammy Faye 
Bakker, founders of a ministry in Fort Mill, S.C. known as PTL (an acronym 
for “Praise the Lord” or “People That Love”). Jim Bakker received nearly $3 
million in total compensation in the fiscal year before the audit of Heritage 
Village Church & Missionary Fellowship, that led to the revocation of PTL’s 
exempt status. The government declined to prosecute Tammy Faye Bakker, 
but indicted and gained a criminal conviction of Jimmy Bakker for mail 
fraud, wire fraud, and criminal conspiracy.'°> Once again, I am aware of no 
Catholic university at risk of revocation of its exempt status on grounds of 
fraud, and the implementation of ECE has no bearing whatsoever on the 
revocation of exempt status for fraud. 

Although the Service is not likely to revoke a Catholic university’s exempt 
status because of a stronger bond between the church and campus, private 
citizens might attempt to require the Service to revoke the exempt status of 
the college. This strategy, however, is also doomed to failure. The basis for 
my confidence in this conclusion is the culmination of litigation on this point 





104. See De La Salle Institute v. United States of America, 195 F. Supp. 891 (N.D. 
Calif. 1961) (schools and novitiate operated by nonprofit corporation composed of non- 
clerical members of religious order were not ‘churches’, and corporation’s income from 
winery was taxable as unrelated business income, even though schools and novitiate main- 
tained chapels and canon law viewed teaching as church function). 

105. United States v. Bakker, 925 F. 2d 728 (4th Cir. 1991). 
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that lasted a decade. In the Abortion Rights Mobilization [ARM] case, a 
group of plaintiffs sued the Secretary of the Treasury, seeking an order re- 
quiring the IRS to revoke the tax-exempt status of the Catholic church be- 
cause of various public pronouncements of church officials relating to 
abortion. The district court ruled that the plaintiffs had standing in their ca- 
pacities as voters and members of the clergy, on the ground that by failing to 
revoke the church’s exempt status, the IRS had allegedly “denigrated” the 
plaintiffs’ religious beliefs and “frustrated” their ministry by giving “tacit 
government endorsement of the Roman Catholic Church view of abor- 
tion.”!°° The district court subsequently held the church in civil contempt and 
imposed fines in the amount of $ 100,000 a day on the church for its refusal to 
hand over massive amounts of sensitive internal documents to outsiders.!° 
The Supreme Court ruled unanimously that the church was at least entitled 
to challenge the jurisdiction of the district court.!°° On remand, the court of 
appeals reversed the district court on the standing issue and dismissed the 
case for lack of jurisdiction; the Supreme Court denied review.' As I noted 
above, the litigation lasted over a decade and was very costly for the church. 
Virtually all religious organizations — including groups that strongly disagree 
with the Catholic church on abortion — were united in repudiating the use of 
the courts by private litigants to attack a church’s exempt status in this 
way.'!° The ARM case lodges authority for enforcement of §501(c)(3) exclu- 
sively within the IRS, and as I indicated above, there is no basis to believe 
that the Service would revoke the exempt status of a Catholic university be- 
cause it has formalized or strengthened its relationship with the church. 
The Service did act to revoke the exempt status of a religious university 
because of its racially discriminatory admissions and student discipline in 
Bob Jones University v. United States.'‘' In an earlier phase of its litigation 
with the government, the university abandoned its racially discriminatory ad- 
missions policy, which had made it literally unique among institutions of 
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higher education.'!* The university, however, continued to prohibit interra- 
cial dating or marriage, and the Court construed this policy of student disci- 
pline to affect the university’s admissions policy.'!? The Court held that the 
enforcement of this policy, even though grounded in sincerely held religious 
beliefs, disqualified the university as a tax-exempt organization under 
§ 501(c)(3) of the tax code, and that contributions to the school is not deduct- 
ible as charitable contributions under § 170 of the code.!"4 


If Chief Justice Burger had justified this holding simply on the ground that 
government support of any sort for Jim Crow is unconstitutional, his opinion 
for the Court would have had stronger support. But Burger made a central 
feature of his opinion that “entitlement to tax exemption depends on meeting 
certain common law standards of charity— namely, that an institution seek- 
ing tax-exempt status must serve a public purpose and not be contrary to 
established public policy.”'!> Burger expanded on this theme as follows: 


Charitable exemptions are justified on the basis that the exempt entity 
confers a public benefit—a benefit which the society or the community 
may not itself choose or be able to provide, or which supplements and 
advances the work of public institutions already supported by tax reve- 
nues. History buttresses logic to make clear that, to warrant exemption 
under § 501(c)(3), an institution must fall within a category specified in 
that section and must demonstrably serve and be in harmony with the 
public interest. The institution’s purpose must not be so at odds with 
the common community conscience as to undermine any public benefit 
that might otherwise be conferred.!'° 


This suggestion that a religious organization might lose its tax exempt sta- 
tus by failing to conform with some “public policy” announced by the IRS or 
by failing to “serve and be in harmony with the public interest” caused great 
concern both on and off the Court. Justice Powell tried to urge the Chief 
Justice to delete this material from the opinion he had drafted.'!'7 When Bur- 
ger declined to do so, Powell prepared a concurring opinion that challenged 
Burger’s insistence that the tax-exempt status of an organization could be 
revoked if an organization does not provide a clear “public benefit” as de- 
fined by the Court.!!8 Noting that over 106,000 organizations filed § 501(c)(3) 
returns in 1981, Justice Powell found it “impossible to believe that all or even 
most of those organizations could prove that they ‘demonstrably serve and 
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[are] in harmony with the public interest’ or that they are ‘beneficial and 
stabilizing influences in community life.’”!!° Justice Powell added: 


Even more troubling to me is the element of conformity that appears to 
inform the Court’s analysis. The Court asserts that an exempt organiza- 
tion must “demonstrably serve and be in harmony with the public inter- 
est,” must have a purpose that comports with “the common community 
conscience,” and must not act in a manner “affirmatively at odds with 
[the] declared position of the whole government.” Taken together, 
these passages suggest that the primary function of a tax-exempt organ- 
ization is to act on behalf of the Government in carrying out govern- 
mentally approved policies. In my opinion, such a view of § 501(c)(3) 
ignores the important role played by tax exemptions in encouraging di- 
verse, indeed often sharply conflicting, activities and viewpoints.!° 


Similarly, leading commentators criticized the Burger opinion for subordinat- 
ing the free exercise claim to a mere “public policy” determination by the 
IRS.!?! Bob Jones thus set in motion a vague standard about exempt status 
that has considerable potential for mischief if given an expanded application 
beyond the issue of racial discrimination. Once again, no Catholic university 
maintains a policy of racial discrimination, and if they had a more vivid con- 
nection with the church such a policy would be quickly disapproved. So no 
Catholic university need fear loss of exempt status on this ground. 

Within a decade of the decision in Bob Jones case, a leading feminist, Pro- 
fessor Mary Becker, urged reliance on the case for an “exceedingly moder- 
ate” change in the tax laws: the revocation of exempt status from religious 
“institutions subordinating women and denying women full religious free- 
dom.”!?? Becker acknowledged that “religion has often empowered women 
and has responded to and reflected the beliefs and values of women, who are, 
in general, more religious than men.”!?? But, she claimed, it is also true that 
“religion perpetuates and reinforces women’s subordination, and religious 
freedom impedes reform . . . [and] women’s effective political participa- 
tion.”!?4 Viewing exemptions from income and property taxes and awards of 
government contracts as “substantial government subsidies of religion . . . 
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[that] perpetuat[e] the subordination of women,”!?° Becker urged that 
“courts could redefine, or legislatures amend, the Religion Clauses of the 
First Amendment to prohibit government subsidies to religions that close the 
ministry to women.”!?° 


The major flaw in Becker’s argument is that it overlooks the tradition of 
church autonomy over its own ministry. There is little doubt that the free 
exercise of religion includes the ability of a religious community to determine 
for itself the issue of who may exercise ministry within it.!?” This counterargu- 
ment does not diminish the duty on the part of the government to refrain 
from discrimination on the basis of sex without an exceedingly strong justifi- 
cation,'** precisely because of the powerful distinction that the First Amend- 
ment draws between the government and religious communities. That 
distinction cannot be overcome by a characterization of grants of tax exemp- 
tion as state action.!?9 


Becker also opposed tax subsidies given to religions that “mobilize opposi- 
tion to feminist issues” and that are denied to “women’s political organiza- 
tions.”!*° Implicitly at least, Becker urged that an aggrieved plaintiff has 
standing to argue that by failing to revoke the church’s exempt status, the 
IRS would be denigrating the plaintiff’s religious beliefs by giving tacit gov- 
ernment endorsement of the subordination of women. As noted above, this is 
precisely the view of standing that the courts rejected in the Abortion Rights 
Mobilization case,'*! decided five years before Becker published her article. 
For these reasons, I doubt that the Service would ever revoke the exempt 
status of a Catholic university for hiring a priest, who under canon law must, 
of course, be male. That already remote possibility would be rendered stiil 
more unfathomable if the proposed norms for implementing ECE strength- 
ened the bonds between a local bishop and a Catholic university. For these 
reasons, I conclude that the threatened loss of tax exempt status is a red 
herring that ought not to distract the decision makers from the real issues: 
whether ECE is, on balance, a good thing for the church and for Catholic 
universities. 
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CONCLUSION: THE BEST AND WorsT OF TIMES, AND THE END OF TIME 


Charles Dickens was neither a pessimist nor an optimist, but a realist. His 
novel from which I borrowed the title of this essay begins famously: “It was 
the best of times, it was the worst of times, it was the age of wisdom, it was 
the age of foolishness, it was the epoch of belief, it was the epoch of incredu- 
lity, it was the season of Light, it was the season of Darkness, it was the 
spring of hope, it was the winter of despair, we had everything before us, we 
had nothing before us, we were all going direct to Heaven, we were all going 
direct the other way — in short, the period was so far like the present period, 
that some of its noisiest authorities insisted on its being received, for good or 
for evil, in the superlative degree of comparison only.”!*? Although “the 
time” of which Dickens wrote was 1775, just before the American Revolu- 
tion, it is the French Revolution on which Dickens focused his attention in A 
Tale of Two Cities. Dickens was taken by the ambiguity of the events in Paris 
in the 1789 and thereafter. The call to “liberty, equality, and fraternity” 
evoked the hope that the revolution was the very best of times. Knowing that 
revolutions thrive on terror, Dickens — like Edmund Burke before him — 
refused to promote a rosy-tinted, optimistic vision of the French revolution. 
Unlike Burke, Dickens was no conservative, but a radical social critic of in- 
justice in Victorian England.'** But he joined Burke in denouncing the revo- 
lutionaries’ appalling denial of freedom, their radical leveling, and the mass 
slaughter of opponents of the new regime. It was the worst of times because 


the only way in which Ernst and Thérése Defarge know how to destroy the 
corruption of monarchical power was by seizing absolute power themselves 
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and by “avenging every crime and murdering all justice in the process.”'*4 As 
Lord Acton knew, absolute power tends to corrupt absolutely. 

If the current controversy over the implementation of Ex Corde Ecclesiae 
in this country degenerates into a power struggle, that might qualify for Dick- 
ens’ description of the worst of times, a period when “some of its noisiest 
authorities insisted on its being received, for good or for evil, in the superla- 
tive degree of comparison only.” But the proposed norms are neither the best 
nor the worst examples of canon law that have been elaborated in the history 
of the church. Perhaps canonists are correct to note that the proposed norms 
represent a mistaken delegation of power, similar to that which occurred with 
respect to Catholic hospitals in the 1970s. But perhaps Fr. Burtchaell’s rem- 
edy for heartburn, in which a kinder and gentler episcopacy and academy 
interact with mutual respect, will come in time to be the normal way in which 
ECE is thought of in American universities that remain Catholic.'*° Until 
more is revealed, however, the drawing of lines in the sand seems related to 
what John Steinbeck famously called “dubious battle.”!%° 
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It is instructive that those who are drawing these battle lines seem to be 
the optimists and the pessimists in our church. Like Dickens, I prefer to be 
neither. Instead, following the realism of Reinhold Niebuhr, I pray simply for 
the serenity to accept things I cannot change, courage to change the things I 
can, and the wisdom to know the difference. Under the rubric of acceptance I 
include the fact that the Vatican has clarified that some form of connection 
between the episcopal office and Catholic universities will apparently be nec- 
essary in the future. I also accept the possibility that several universities that 
currently describe themselves as Catholic will in a short time no longer do so. 


Under the rubric of changing things I can, I have added my voice to those 
who do not think that the legal counsel given to the presidents of Catholic 
universities about the implementation of ECE is — in Justice Holmes’ fa- 
mous description of the law — a very accurate “prediction of the incidence of 
the public force through the instrumentality of the courts”'’ or “prophec[y] 
of what the courts will do in fact.”!3° To restate the two central legal points in 
this essay, I think that the courts will not terminate federal or state programs 
of financial assistance to Catholic universities or to the students attending 
them on the ground that the proposed norms for implementing ECE will 
entail some participation by Catholic bishops in the life of these institutions. I 
also think that the IRS and parallel state taxing authorities will not revoke 
the tax-exempt status of these institutions on this ground, and that the federal 
courts would take the view that plaintiffs lack standing to seeking a court 
order enjoining the Service or the Secretary of the Treasury to revoke the tax 
exempt status of these institutions on this ground. 


Precisely because the opposite view has been given so much publicity both 
in the popular press and by legal counsel for Catholic universities, it may take 
courage for bishops and presidents of Catholic universities to change their 
minds and accept the legal position that I urge here. Even if changing one’s 
mind about the possible legal consequences of implementing ECE is not par- 
ticularly courageous, it will take lots of courage for bishops and presidents of 
Catholic universities to come to some accord that reflects the distinct charac- 
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ter of the church and the campus, but that also grasps the benefit of the 
connectedness of life, as dwelling together in any city does. To reach this 
conclusion it might help to focus on St. Paul and Minneapolis not as rivals but 
as twins. It will surely help to imagine the connections between the church 
and the campus by recalling the profound links between faith and reason 
symbolized by what Jerusalem and Athens have to do with one another. We 
may even think of canon law and constitutional law — symbolized by the 
juxtaposition of Rome and Washington — as having more in common than 
they like to let on. And we can even learn from Dickens’ famous tale that 
earthly justice is imperfect not just in London and Paris, but in all cities short 
of the city that God himself is preparing for us. 

Centuries before Dickens, Augustine of Hippo and Milan wrote of two 
cities, calling them the civitas terrena and the civitas Dei, the earthly city and 
the city of God. To understand many of the excellent points made about Ex 
Corde Ecclesiae in this symposium and in other commentary on this docu- 
ment, it is imperative to recall that the two cities of which Augustine wrote 
are not what we in America call “church” and “state.” Rather, the earthly 
city includes both church and state, including their leaders (bishops and gov- 
ernors). This point is critical to a correct understanding of Augustine’s theol- 
ogy. As Robert Wilken notes, “The dream that human beings, guided by 
reason and tempered by virtue and goodwill, could build an enduring city in 
this world was no less the hope of men and women in ancient times than in 
our own time.”!°° Nowhere more so than in ancient Rome, described as 
“Roma eterna” much in the way that the Nazis envisioned their project as a 
Reich that was, like Rome, to last a millennium. Augustine wrote his City of 
God after the fall of Rome in 410, as a response not so much to that particu- 
lar event as to all human pretensions to erect “an enduring city in this world.” 
With the author of the Letter of the Hebrews, he knew that “here we have no 
lasting city, but we are looking for the city that is to come.”'*° Augustine’s 
work addresses the civil or political community,'*! but it is also about the 
church. Indeed, says Wilken: “It is only in relation to the church and its 
destiny that Augustine takes up questions concerning the earthly city. Augus- 
tine is interested finally in speaking about God and about life in God, the 
peace that can only be found in God.”!4? But in Augustine’s theology the 
church points towards the city of God, God’s coming kingdom, or complete 
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rule over human hearts, but is not identical with the city of God. Before that 
city is established fully, both aspects of the earthly city — the church and the 
state — are flawed, incomplete reflections of a better city yet to come. 

The final book of the New Testament is full of apocalyptic imagery for the 
end time. At one point it describes the final disclosure of the purpose of the 
universe in a mixed metaphor, both urban and intensely personal: “a new 
Jerusalem will come down out of heaven from God, prepared as a bride 
adorned for her husband.”!*? In that moment, we are promised, God will 
finally establish a home among mortals, dwell with us, wipe every tear from 
our eyes, and put an end to death, mourning, crying and pain.'* Until these 
last things come to pass, we must expect that the first things will continue to 
include these painful realities in all of our earthly cities, both the church and 
the state, neither of which should be confused with God’s coming kingdom. 
For the state is but a fleeting ministerial agent of justice in the brief moment 
before the end when justice and mercy, righteousness and peace will kiss 
each other.'*° And the church it is only a sacrament and a foretaste, a faint 
glimmering of that which God has yet in store for us. Until then, we should 
live as pilgrims, as aliens in a strange land.'*° 

Without a connection with the campus, the church risks becoming intellec- 
tually lazy or smug in false certitudes. Without a connection with the church, 
the campus risks becoming spiritually empty or arrogant about what it claims 
to know. Though distinct, church and campus need one another not only to 
sustain a plausible hope that we have a future — a point radically challenged 


by the events of this century — but also to nurture the ability to see in the 
quotidian demands of the world around us the presence of God, and to rec- 
ognize with eyes of faith that the world is already, to quote a famous Jesuit 
poet, “charged with the grandeur of God.”!*” 





143. Revelation 21:2. 

144. Revelation 21:3-4. 

145. Psalms 85:10. 

146. See Rospert E. Ropes, Jr., PitGrim Law (1998); WILLIAM STRINGFELLOW, AN 
ETHIC FOR CHRISTIANS AND OTHER ALIENS IN A STRANGE LAND (1973). 

147. GERARD MANLEY Hopkins, God’s Grandeur, in THE PoEMS OF GERARD MAn- 
LEY Hopkins 66 (1967). 
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EX CORDE ECCLESIAE AND MISSION- 
CENTERED HIRING IN ROMAN CATHOLIC 
COLLEGES AND UNIVERSITIES: 

To BoLDLy Go WHERE WE 
HAVE GONE BEFORE 


RoBERT J. ARAuJO, S.J.* 


I. INTRODUCTION 


Who should be hired in a Catholic college or university?! A sensible an- 
swer might be: whoever is the best qualified to accomplish the responsibilities 
associated with the position. Nonetheless, even the sensible must look be- 
yond this simple rubric. Hiring is an employment practice which is regulated 
by laws and public policy. However, as stewards of God’s work in the vine- 
yard of education, must we consider other matters as new teachers and ad- 
ministrators are hired? As other symposiasts have suggested, the answer is 
an unambiguous “yes.”? The Apostolic Constitution of the Holy Father, Ex 
Corde Ecclesiae, is one major source of these other considerations. This pa- 
per will attempt to demonstrate how the concerns of Ex Corde Ecclesiae are 
respected by and consistent with the legal framework of the Federal law that 
applies to employment practices in private, religiously affiliated educational 
institutions. 

In the context of American law as it relates to the making of hiring deci- 
sions, employment practices are the concern of Title VII of the Civil Rights 
Act of 1964.3 In choosing to hire or not hire, employers generally cannot 
discriminate against candidates for employment on the grounds of race, 
color, religion, sex, or national origin.* The anti-discrimination provisions of 





* Professor of Law, Gonzaga University School of Law, Spokane, WA. 

1. From this point on, I shall use only the term university or universities to refer to 
any higher educational institution which is involved in the educational enterprise of offer- 
ing instruction or supporting research which leads to the conferral of an associate, bacca- 
laureate, graduate, or professional degree. I have previously explored the matter of 
mission centered hiring along with an approach to implementing such employment prac- 
tices in religicusly affiliated institutions in my essay, “The Harvest Is Plentiful, But the 
Laborers Few:” Hiring Practices and Religiously Affiliated Universities, 30 U. Ricu. L. Rev. 
713 (1996). 

2. The right for the institution, not a faculty hiring committee, to determine who is 
employed to teach was recognized as an academic freedom by Justice Frankfurter in his 
concurring opinion in Sweezy v. New Hampshire, 354 U.S. 234, 263 (1957). His “four essen- 
tial freedoms” associated with higher learning are: (1) determining who may teach; (2) 
deciding what is taught; (3) ascertaining how subject matters shall be taught; and, (4) se- 
lecting who will be taught. Jd. 

3. See generally, Title VII, Equal Employment Opportunities Act, 42 U.S.C. § 2000 
(1994). 

4. 42 U.S.C. § 2000e-2(a)(1) is the principal anti-discrimination provision of Title VII 
which makes the failure to hire or discharge any individual on the basis of race, color, 


835 
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Title VII ensure that those who are employed are chosen on the basis of 
merit and substance, not on the basis of racial, ethnic, gender, or religious 
grounds which generally have no bearing on the talents needed to perform 
the tasks for which that person is hired.* 


Although elements of the contemporary world may skeptically question 
the existence of disciples who, out of their faith and reason, search for God’s 
objective truth, the duty of the late twentieth century disciple is to meet, 
counter, and dispel this perspective. As the Holy Father recently stated in his 
encyclical Fides et Ratio, “human beings attain truth by way of reason be- 
cause, enlightened by faith, they discover the deeper meaning of all things 
and most especially of their own existence. Rightly, therefore, the sacred 
author identifies the fear of God as the beginning of true knowledge: ‘The 
fear of the Lord is the beginning of knowledge.’”® One forum for doing this 
is the very forum in which the voice of skepticism and disbelief has taken 
root: the American university. 


The university apostolate is particularly well suited for the opening of the 
mind that leads to the conversion of heart. It is in the Catholic academy 
which has the “basic mission of . . . a continuous quest for truth through its 
research, and the preservation and communication of knowledge for the 
good of society.”’ By engaging the skeptical intellect in dialogue about jus- 
tice, the Catholic scholar, teacher, and intellectual is well suited to use the 
shared awareness of contemporary circumstances “to examine and evaluate 
the predominant values and norms of modern society and culture in a Chris- 
tian perspective.”® 

If the academy is the place where kindred intellects come together to de- 
bate the great issues that confront the human family, then it is the Christian 
educator who, through participation in the academic labor, can share in the 
molding of how individuals and societies can address the problems which di- 
vert the progress of mankind and the common good. Through western his- 
tory, the evolution of universities has often been influenced by religious 
beliefs.’ 





religion, sex, or national origin an unlawful employment practice. § 2000e-2(a)(2) parallels 
this first provision by declaring the limitation, segregation, or classification of employees or 
applicants based on considerations of race, color, religion, sex, or national origin to be 
unlawful employment practices. 

5. Title VII does provide in 42 U.S.C. § 2000e-2(e) for employers to take into consid- 
eration religion, sex, or national origin where such considerations constitute a “bona fide 
occupational qualification reasonably necessary to the normal operations” of the business 
or enterprise. 

6. Fides et Ratio, | 20 (Biblical citation omitted). 

7. APOSTOLIC CONSTITUTION OF THE SUPREME PontirF, August 15, 1990, Ex Corde 
Ecclesiae, J 30. 

8. Id. at J 33. 

9. The mottoes of Columbia and Oxford Universities (“In Your Light We See Light 
Itself” taken from Psalm 36 and “The Lord Is My Light” taken from Psalm 27) serve as 
evidence of this influence. The images of light and truth contained within these mottoes 
identify divine inspiration as a catalyst for the academic inquiry conducted within the uni- 
versity. These images also reflect the long standing human recognition of and quest for 
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The task of a Catholic university is “to unite existentially by intellectual 
effort two orders of reality that too frequently tend to be placed in opposition 
as though they were antithetical: the search for truth and the certainty of 
already knowing the font of truth.”!° The first order, i.e., the search for truth, 
must be a “free search for the whole truth about nature, man and God.”!! 
Yet, this truth is Christ, for he is “the way, and the truth, and the life.”!2 As 
Pope John Paul II recently stated, “[t]he wisdom of the Cross, therefore 
breaks free of all cultural limitations which seek to contain it and insists upon 
an openness to the universality of the truth which it bears.'? While this 
search for truth has, in part, properly addressed academic excellence, the 
Catholic soul of some universities has also been greatly modified. This modi- 
fication has had its good qualities such as the incorporation of lay men and 
women into positions of responsibility. Consistent with the spirit of 
Gaudium et Spes, the laity have responded to the call to the “secular duties 
and activities” that are properly theirs.’ For the laity involved with the for- 
mation of those about to enter the powerful establishment of the legal pro- 
fession, “it is generally the function of their well-formed Christian conscience 
to see that the divine law is inscribed in the life of the earthly city. . .”!5 This 
is so because the unity of the human person is such that the faith-related 
moral conscience cannot be divorced from their participation in the daily 
events of worldly human existence.'© 

Catholic universities require the participation of Catholic, Christian, and 
other religious believers, but we must not forget that the underlying spirit of 
these universities where many diverse lives intersect cannot be abandoned. 
Although the Catholic academy exists in part “to institute an incomparably 
fertile dialogue with people of every culture,”!’ the adjective “Catholic” and 
the noun “university” must remain compatible and not at odds with each 
other. Even though the “university” is “animated by a spirit of freedom and 
charity” that is “characterized by mutual respect, sincere dialogue, and pro- 





human understanding and reason seeking faith and for faith seeking understanding and 
knowledge. This recognition continues with more recently founded religiously affiliated 
schools such as Brigham Young University whose motto proclaims, “The Glory of God Is 
Intelligence.” Within the context of a religiously affiliated university which claims a Chris- 
tian foundation, John the Evangelist captures the essence of this seeking of truth: “Then 
Jesus said to the Jews who had believed in him, ‘If you continue in my word, you are truly 
my disciples; and you will know the truth, and the truth will make you free.’” John 8:31-32 
(NRSV). For an examination into the tradition of fides querens intellectum (the tradition 
of faith seeking understanding, and understanding seeking faith having roots in the writ- 
ings of Augustine and Anselm of Canterbury), see, 1 FREDERICK CopLesTon, S.J., A His- 
TORY OF PHiLosopHy 556 (1993). 
10. Ex Corde Eccesiae, at J 1 (quoting from Pope John Paul II’s Discourse to the 

Catholic Institute of Paris, June 1, 1980). 

Ex Corde Ecclesiae, at { 4. 

John 14:6 (NRSV). 

Fides et Ratio, J 23. 

Gaudium et Spes, { 43. 

Id. 

Id. 

Ex Corde Ecclesiae, { 6. 
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tection of the rights of individuals,”!* it must also be “Catholic” which entails 
that its Catholic members “are also called to a personal fidelity to the church 
with all that this implies” and non-Catholic members “are required to respect 
the Catholic character of the university, while the university in turn respects 
their religious liberty.”!° If the university is committed to the freedom of 
healthy inquiry, then the institution and its members must be equally com- 
mitted to the proposition that the truth which is sought and the knowledge to 
be achieved is the transcendent and the objective—which is God.”° 


Many educators have taken the stance that they wish to preserve and en- 
hance their Catholic nature and affiliation. Some have expressed varying 
measures of optimism and hope that religiously affiliated universities can, on 
the one hand, compete with secular institutions in the fields of excellent 
teaching, scholarship, and research but, on the other hand, will contribute 
something in addition which is distinctive from their secular counterparts and 
which emerges from their religious tradition.2! Catholic universities should 
preserve their religious identity while at the same time offering a curriculum 
that meets the rigor of intellectual investigation across most, if not all, aca- 
demic disciplines. The conviction of many individuals concerned with pre- 
serving the Catholic nature and affiliation of these schools is that faith and 
belief are not mutually exclusive.** The academy is the arena in which reason 
and belief can and do come together in the search for answers to questions 
which humans have been addressing in the western universities for over eight 
hundred years. The religiously affiliated academies have been the place 
where faith and reason have come together to pose these questions and to 
seek their answers.*> As Robert Bolt has Thomas More suggesting in A Man 





Id. at J 21. 

Id. at J 27. 

Id. at J 4. 

See generally GEORGE MARSDEN, THE SOUL OF THE AMERICAN UNIVERSITY: 
FROM PROTESTANT ESTABLISHMENT TO ESTABLISHED NONBELIEF (1994), and JAMEs T. 
BuRTCHAELL, C.S.C., THE DyING OF THE LIGHT: THE DISENGAGEMENT OF COLLEGES & 
UNIVERSITIES FROM THEIR CHRISTIAN CHURCHES (1998); see also MARK SCHWEHN, Ex- 
ILES FROM EDEN: RELIGION AND THE ACADEMIC VOCATION IN AMERICA at viii (1993), 
which discusses the migration of one scholar from the University of Chicago (Eden) to 
Valparaiso (a Lutheran University in Indiana); CATHOLIC UNIVERSITIES IN CHURCH AND 
Society: A DIALOGUE ON Ev Corde EccresiAe, (John Langan, S.J., ed., 1993) in which 
a series of essays addresses Pope John Paul II’s apostolic constitution on Catholic higher 
education, Ex Corde Ecclesiae, and intellectual life in the contemporary Catholic univer- 
sity; THE CHALLENGE AND PROMISE OF A CATHOLIC UNIvERsItTy (Theodore Hesburgh, 
C.S.C., ed., 1994) in which another series of essays examines the nature of the Catholic 
university in both historical and contemporary contexts. 

22. See Frederick Mark Gedicks, Public Life and Hostility to Religion, 78 Va. L. Rev. 
671, 694-95 (1992), wherein the author persuasively develops both historical and philo- 
sophical responses to the secular claims which suggest the incompatibility of knowledge 
and belief. 

23. See generally HASTINGS RASHDALL, THE UNIVERSITIES OF EUROPE IN THE MID- 
DLE AGEs (F.M. Powicke & A.B. Emden eds., 1936). 
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for All Seasons, the human being was made by God “to serve him wittily, in 
the tangle of his mind!”?4 


The missions of Catholic universities include building communities of 
scholars in which the educational dialogue is directed at seeking truth—but a 
truth that is defined in terms of God’s truth rather than man’s.?> Their partic- 
ular mission is different from their secular counterparts. The Catholic 
school’s search for truth transcends the material because it seeks the eter- 
nal—or as Bonaventure said, it is the human activity which constitutes “the 
mind’s road to God.”*° In order to do this, the environment to support this 
quest differs again from that of the secular educational institution. 


The purpose of this article is to investigate some principal legal issues rele- 
vant to employment practices—particularly hiring—in Catholic universities. 
One of these questions is how can a Catholic school raise with prospective 
candidates for appointment to faculty or administrative positions questions 
concerning their understanding of the school’s mission and their ability to 
support and contribute to it.2” A further area of investigation concentrates 
on how Catholic institutions may rely on statutory provisions to employ 
faculty and administrators who would actively support and contribute to the 
Catholic institution’s mission. 


Such employment practices can be developed to observe the requirement 
not to discriminate unlawfully against others while at the same time recogniz- 
ing the need to ensure that these schools are Catholic institutions. These 


mission-centered hiring practices would promote and sustain the diversity 
that is important to American culture and education vis-d-vis race, ethnic 
heritage, color, sex, and even religion. Mission sensitive hiring practices can 





24. Ropert Bott, A MAN For ALL Seasons, 73 (1962). Bolt has Thomas More 
telling his daughter Meg and her fiancé Will Roper that, “God made the angels to show 
him splendor—as he made the animals for innocence and plants for their simplicity. But 
Man he made him to serve wittily, in the tangle of his mind!” Jd. 

25. A principal source of truth as being at the heart of the university enterprise is the 
biblical passage, “You will know the truth, and the truth will make you free.” John 8:32 
(NRSV). 

26. Fr. Frederick Copleston has said of St. Bonaventure’s /tinerarium mentis in Deum 
(The Mind’s Road to God), that Bonaventure “maintains that the mind can apprehend 
eternal truths and draw certain and necessary conclusions only in the divine light. The 
intellect can apprehend no truth with certainty save under the guidance of Truth itself. . .” 
2 FREDERICK CopLesTon, S.J., A History Or PHiLosopuy 257 (1993). 

27. See generally Ralph D. Mawdsley, Limiting the Right of Religious Educational In- 
stitutions to Discriminate on the Basis of Religion, 93 Ep. LAw Rept. 1123 (1994); Ralph D. 
Mawdsley, Religious Educational Institutions: Limitations and Liabilities Under ADEA and 
Title VIT, 89 Ep. Law Rept. 19 (1994); Joanne C. Brant, “Our Shield Belongs to the Lord:” 
Religious Employers and a Constitutional Right to Discriminate, 21 HAstinGs Const. L. Q. 
275 (1994); Treavor Hodson, The Religious Employer Exemption Under Title VII: Should a 
Church Define Its Own Activities?, 1994 BYU L. Rev. 571; John E. Sanchez, Religious 
Affirmative Action in Employment: Fearful Symmetry, 1991 Det. C.L. Rev. 1019; Scott 
McClure, Religious Preferences in Employment Decisions: How Far May Religious Organi- 
zations Go?, 1990 Duke L. J. 587; and Laura S. Underkuffler, “Discrimination” On The 
Basis Of Religion: An Examination Of Attempted Value Neutrality In Employment, 30 WM. 
& Mary L. Rev. 581 (1989). 
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acknowledge that while some private and public institutions will and ought to 
remain secular, others need and should not. Diversity is enhanced, and plu- 
ralism is protected. If affirmative steps are not taken to address the erosion 
in religiously affiliated higher education, it is quite possible, perhaps even 
inevitable, that the Catholic university will become extinct not because of 
voluntary decision but because critical employment appointments could not 
be made with mission-oriented goals in mind. 


Il. LEGAL BACKGROUND 


Under federal statutory law, religious organizations generally have 
grounds for some exemptions from the requirement for non-discrimination 
employment practices of the Civil Rights Act of 1964. These provisions 
cover: (1) religious corporations, associations, educational institutions, or so- 
cieties who employ individuals of a particular religion to perform work con- 
nected with their religious activities;?* (2) employment practices which admit 
or employ an individual on the basis of religion, sex or national origin where 
any of these characteristics are bona fide occupational qualifications reason- 
ably necessary to the “normal operations” of the employer’s business or en- 
terprise;?? and (3) employment practices of a school, college, university, or 
other educational institution for hiring individuals of a particular religion 
where the educational institution is “in whole, or in substantial part, owned, 
supported, controlled, or managed by a particular religion or by a particular 
religious corporation, association, or society, or if the curriculum of such [in- 


stitution] is directed toward the propagation of a particular religion.”*° 
At this stage, it would be helpful to explore these three exemptions and 
the impact they have on how a Catholic university can recruit individuals 


who would reinforce the identity and mission of the institution and to reject 
those individuals who would not. 


A. The Three Religious Exemptions of Title VII 


By way of background, § 2000e-2 identifies general employment practices 
which violate the non-discrimination provisions. Most notably, § 2000e- 
2(a)(1) declares that it is unlawful for an employer to refuse to hire or to 
discharge an individual or to discriminate against that individual in the con- 





28. 42 U.S.C. § 2000e-1(a) (1994). 

29. 42 U.S.C. § 2000e-2(e)(1) (1994). 

30. 42 U.S.C. § 2000e-2(e)(2) (1994). Although this last section is the most relevant 
to this essay, I suggest at this point that the phrase “toward the propagation of a particular 
religion” should be read broadly rather than narrowly. I do so because determining what 
constitutes “the propagation of a particular religion” incorporates the holistic approach to 
life as well as the specific religious practices that occur within the lives of the members of 
each religious community. For example, within the Christian tradition, the propagation of 
the faith would include the relevance and application of Christian social thought within the 
daily lives of the members who are associated with educational, health care, and other 
institutions established and maintained by the worshipping community or its members. 
The reasons for this extend from the definition of religion contained in Title VII. The 
definition of “religion” is an expansive rather than a narrow one. 
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text of wages, benefits, conditions or privileges of employment because of 
that individual’s race, color, religion, sex, or national origin.*! In addition, 
subsection (a)(2) expands employee protection by forbidding use of these 
characteristics when they limit, segregate, or classify the employees or appli- 
cants in any way that deprives or tends to deprive such individuals from em- 
ployment opportunities or otherwise adversely affects their employment 
status.*2 

As noted earlier, Congress provided three exemptions to religiously affili- 
ated employers. We should not hastily conclude that only religious employ- 
ers were granted exemptions from Title VII prohibitions. Other employers 
are insulated from aliegations of discrimination for certain types of employ- 
ment practices when they either favor certain individuals or would disfavor 
other individuals for reasons which follow. 

For example, an employer who conducts business on or near an Indian 
reservation may extend preferential treatment to Indians so long as this prac- 
tice is publicly announced.*? An employer may also apply different standards 
of compensation or extend different terms of employment to specific individ- 
uals where these differences are based on recognized seniority and merit sys- 
tems of employee classification or professionally developed tests designed to 
test abilities that are related to the tasks of the jobs to be performed by the 
employees.*4 Of course, the use of these criteria should not be used to mask 
the real intention of an employer who wishes to discriminate against individ- 
uals on the basis of race, color, religion, sex, or national origin.**> Other ex- 
emptions permit discriminatory employment practices based on national 
security reasons** and certain political affiliations of the individual (i.e., 
membership in the Communist Party)*’ which could compromise that per- 
son’s ability to perform delicate or sensitive jobs that are a part of or related 
to national security. Now, let us consider the three primary exemptions for 
the Catholic university as a religious employer. 


1. The First Exemption: Religious Educational Institution 
Exemption— § 2000e-1(a) 


Section 2000e-1(a) of Title 42 provides that the non-discrimination and 
other remedial provisions of the equal employment opportunity legislation 
do not apply to a “religious corporation, association, educational institution, 
or society [hereinafter employer]” concerning the employment of “individu- 
als of a particular religion to perform work connected with the carrying on by 
such [employer] of its activities.” At the outset, it is essential to define sev- 
eral important terms of this part of the statute in order to determine how 





31. 42 U.S.C. § 2000e-2(a)(1) (1994). 
32. 42 U.S.C. § 2000e-2(a)(2) (1994). 
33. 42 U.S.C. § 2000e-2(i) (1994). 
34. 42 U.S.C. § 2000e-2(h) (1994). 
35. Id. 

36. 42 U.S.C. § 2000e-2(g) (1994). 
37. 42 U.S.C. § 2000e-2(f) (1994). 
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these exemptions are to be construed. The terms religious, religion, and ac- 
tivities are primary candidates for examination. The terms corporation, asso- 
ciation, educational institution, and work are terms that are also important to 
ascertaining the meaning of this first provision and to applying it to specific 
cases. 

The only specific term defined by the definition’s section of this sub- 
chapter of the Civil Rights Act is religion.** The meaning of this relevant 
term covers “all aspects of religious observance and practice, as well as be- 
lief. . .”°° The phrase “all aspects” of religious observance, practice, and be- 
lief is broad and encompassing. But virtually all of the cases interpreting 
subsection (j) concentrate on the issue of protecting the employee who might 
be discriminated against because of that individual’s religious observance, 
practice, or belief rather than the employer’s religious nature. Put within the 
context of a university which maintains Catholic identity and affiliation, a 
broader sense of the meaning of religion emerges when § 2000e-1(a) and 
§ 2000e(j) are read together. Assuming that a Catholic university is an “edu- 
cational institution” under § 2000e-1(a), then the activities it pursues under 
the religion it follows “would include all aspects of religious observance and 
practice, as well as belief.”*° Thus, the Catholic university should be able to 
develop policies, including employment practices, which reflect not only its 
religious practices and observances but also the views and their implementa- 
tion which reflect Catholic beliefs. It follows that hiring practices which seek 
to employ individuals sympathetic with an supportive of Catholic beliefs 
would be both permissible and protected. 

If we read these two sections, i.e., §§ 2000e-1(a) and 2000e(j), in pari 
materia, we see that the religious dimension of the employer covered by 
§ 2000e-1(a) would include this employer’s institutional observances, prac- 
tices, and beliefs. Because this subsection specifically mentions “educational 
institutions,” § 2000e-1(a) would apply to a Catholic university. Assuming 
that the Catholic university’s observances, beliefs, and practices that come 
from the Catholic religious tradition would exclude the school from the non- 
discriminatory equal employment opportunity provisions of the Civil Rights 





38. 42 U.S.C. § 2000e(j) (1994) states in pertinent part that, “religion includes all as- 
pects of religious observance and practice, as well as belief, unless an employer demon- 
strates that he is unable to reasonably accommodate to an employee’s or prospective 
employee’s religious observance or practice without undue hardship on the conduct of the 
employer’s business.” Jd. (emphasis added). 

The term religion also has a special significance in the context of the religion clauses 
of the First Amendment. I have suggested elsewhere that the term generally refers to 
belief in the transcendental. See Robert Araujo, S.J. Contemporary Interpretation of the 
Religion Clauses: The Church and Caesar Engaged in Conversation, 10 J. Law & REL. 501 
(1993-94). For the purposes of this article, I suggest that religion deals with an individual’s 
belief in God—the God of the Abrahamic religions of Judaism, Christianity, and Islam. 

39. 42 U.S.C. § 2000e(j) (1994) (emphasis added). 

40. Id. (emphasis added). 
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Act,*! the next question which must be addressed is how extensive is this 
protection or insulation from the non-discrimination provisions of Title VII? 


Not all of the employer’s hiring decisions are immune from the equal em- 
ployment opportunity provisions of the Civil Rights Act. Those employment 
practices which consider race, national origin, color, and sex and which have 
little bearing on religion (including its practices, beliefs, and identification 
with an academic community) might not be exempt.*? _In the context of the 
religiously affiliated university, the coverage of § 2000e-1(a) may be limited 
to those situations in which the current or prospective employee’s personal 
adherence to the religion in question is needed in order to “perform the work 
connected with the carrying on” of the university’s various activities. For 
example, a Catholic university would be protected from enforcement of the 
non-discrimination provisions if it only considered for hire an ordained min- 
ister to serve as university chaplain if the chaplain were to perform functions 
which only an ordained minister would be qualified and experienced to do.* 
While a Catholic school could discriminate on religious grounds where there 





41. This assumption is reinforced by Killinger v. Samford University, 113 F.3d 196 
(11th Cir. 1997), where the court found that Samford University was able to claim this 
exemption. The record demonstrated that the University (1) received 7% of its budget 
from Alabama State Baptist Convention; (2) described itself as an institution “to foster 
Christianity through the development of Christian character, scholastic attainment, and a 
sense of personal responsibility. . .”; and (3) hired non-Baptists as well as Baptists. As the 
court stated, “We think that the idea of institutional policy is not as narrow as Plaintiff 
seems to think it is; we think Samford’s policy includes its general purpose, principles, and 
tendencies as a religious institution. We are also aware of no requirement that a religious 
educational institution engage in a strict policy of religious discrimination—such as always 
preferring Baptists in employment decisions—-to be entitled to the exemption.” /d. at 199- 
200. The court also noted that it is unaware of any “rigid sectarian” requirement for a 
school to qualify for the “religious educational institution” exemption. Jd. at 199. How- 
ever, in order to teach religion at Samford, a faculty member must subscribe to the 1963 
Baptist Statement of Faith and Message in which this individual pledges “affirmations” and 
“commitments” to advancing Christianity. /d. This last requirement parallels the require- 
ment of Ex Corde Ecclesiae, Article 4.4 of the General Norms which states, “Catholic theo- 
logians, aware that they fulfill a mandate received from the church, are to be faithful to the 
magisterium of the church as the authentic interpreter of sacred Scripture and sacred tradi- 
tion.” Cf., Canon 812. 

42. See Vigars v. Valley Christian Center, 805 F. Supp. 802, 807 (N.D. Cal. 1992), 
where the court indicates that the legislative history of the religious statutory exemptions 
do not generally apply to sex-based employment practices exercised by religiously affili- 
ated employers. See also, Maguire v. Marquette Univ., 814 F.2d 1213 (7th Cir. 1987) where 
the plaintiff unsuccessfully argued sex discrimination by a religiously affiliated school. The 
plaintiff's contentions were countered by two defenses: (1) it was not plaintiff's gender 
which was used against her, but rather that the position she sought had to be filled by a 
Jesuit (and since only males can be Jesuits, only a male could fill the position); and, (2) the 
plaintiff's personal views on abortion were hostile to the teachings of the sponsoring reli- 
gious group and contravened the goals and missions of the defendant university. 

43. See Little v. Wuerl, 929 F.2d 944, 949 (3d Cir. 1991). But see Rasul v. District of 
Columbia, 680 F. Supp. 436 (D.D.C. 1988), where the court held that prison authorities 
could not discriminate against a Muslim cleric since they had not demonstrated that the 
hiring of a Protestant cleric was a bona fide occupational qualification for the post of 
prison chaplain. 
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is a link between personal religious beliefs and the work required by the insti- 
tution,” it is less clear if a Catholic school could mandate that a candidate for 
a faculty or administrative position could only be selected if that individual 
subscribed to the religious tenets associated with the school. 

One Federal District Court has held that § 2000e-1 does not mean that the 
religious employer must hire only co-religionists (although it may should it 
see the necessity) when it desires to maintain the religious atmosphere con- 
sistent with its denomination’s religious beliefs. However, the religiously af- 
filiated employer can require its employees, who do not share the 
institution’s religious traditions and convictions, to comply with employment 
practices which reflect the host religion’s observances, practices, and beliefs. 
In E.E.0.C. v. Presbyterian Ministries, a Presbyterian retirement home 
knowingly hired a Muslim receptionist. The employer informed her that she 
was not to wear the head covering worn by some Moslem women because 
that was not consistent with the religious atmosphere of the home. Although 
the employer’s position did not require that all employees had to be Presby- 
terian, the court agreed with the employer that Title VII did not prohibit its 
employees from being required to respect the religious traditions of the 
home.*° Similarly, the Third Circuit, in Little v. Wuerl, indicated that even 
when an employee charged the religiously affiliated employer with religious 
discrimination under Title VII, the court concluded that the religiously affili- 
ated employer (in this case a primary school administered by the Roman 
Catholic diocese of Pittsburgh) is generally free from government interven- 
tion, a freedom which is to be read expansively.*” 

However, in another example, E.E.O.C. v. Kamehameha Schools/Bishop 
Estate, the outcome was not beneficial to the religious schools.** Here, the 
schools were established under the will of a benefactor who specified that all 
teachers would have to be members of the “Protestant religion.”4? Although 
the district court agreed with the employer that it was entitled to rely on the 
Title VII religious exemptions,°° the Ninth Circuit held that the responsibili- 
ties of the position sought by the non-Protestant candidate had a “primarily 





44. Equal Employment Opportunity Commission v. Mississippi College, 626 F.2d 477 
(Sth Cir., 1980), cert. denied, 453 U.S. 912. See also Little v. St. Mary Magdalene Parish, 739 
F. Supp. 1003 (W.D. Pa. 1990), aff'd, 929 F.2d 944 (3d Cir. 1991). The Third Circuit in Little 
read the exemption of the employer broadly; a religious school need not hire only co- 
religionists if it chooses, but it can hold all employees regardless of their personal religious 
beliefs to conduct themselves in ways consistent with its religious principles. Little, 929 
F.2d at 951. 

45. 788 F. Supp. 1154 (W.D. Wash. 1992), where the court recognized an implied right 
based on the Free Exercise clause against the claim of religious discrimination covered by 
Title VII. 

46. Id. at 1156. 

47. Little, 929 F.2d at 951. 

48. E.E.O.C. v. Kamehameha Schools/Bishop Estate, 990 F.2d 458 (9th Cir. 1993), 
cert. denied, 510 U.S. 963 (1993), on remand, 848 F. Supp. 899 (D. Haw. 1991). 

49. Id. 

50. Kamehameha, 780 F. Supp. at 1323, where the District Court agreed with the 
school and estate that the Protestant-only hiring requirement was a bona fide occupational 
qualification. 
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secular purpose and character” even though the schools conducted classes in 
comparative religious studies, scheduled prayer and other religious services, 
and had hired “nominally Protestant” faculty in the past.5! The Ninth Circuit 
agreed with the E.E.O.C.’s finding that the school could not discriminate on 
the basis of religion against teachers who did not come from the Protestant 
tradition.** Later, I shall demonstrate that there are deficiencies with this 
court’s legislative analysis of the meaning of the Title VII religious 
exemptions. 

At this point, I suggest that a religiously affiliated school can refuse to hire 
a candidate or can discharge an employee whose personal conduct counters 
the religious tenets of the school.** While a religiously affiliated school does 
not waive its right to discriminate against other candidates when it hires 
someone not a member of its church,*4 it should be remembered that the 
relationship between a religiously affiliated school and its faculty is not en- 
tirely exempt from coverage of the equal employment opportunity protec- 
tions of Title VII.*> 


2. The Second Exception: The Bona Fide Occupational 
Qualification— § 2000e-2(e)(1) 


Congress also authorized employers to use religion, sex, or national origin 
where any of these three considerations constitute bona fide qualifications 
for employment if any of them is reasonably necessary to the normal opera- 
tion of the business or enterprise.*° A religiously affiliated school would be 
immune from enforcement of Title VII if it could show that considerations 
regarding the religion or religious views of an employee or a candidate for 
employment were integral to the occupational qualifications that are reason- 
ably necessary to the successful execution of the employer’s enterprise.>’ 
While the Ninth Circuit found that education was largely a secular enterprise 





51. Kamehameha, 990 F.2d at 466. 

52. Id. at 467. 

53. See, e.g., Little v. Wuerl, 929 F.2d 944 (3d Cir. 1991) (refusal of Catholic school to 
rehire teacher who was divorced and remarried upheld); but see Vigars v. Valley Christian 
Center, 805 F. Supp. 802 (N.D. Cal. 1992), where court held that parochial school was not 
automatically exempt from non-discrimination provisions of Title VII where it fired a 
school librarian who had a child out of wedlock. The District Court denied the employer’s 
motion for summary judgment because of the dispute of material issues. However, the 
Sixth Circuit upheld the discharge of a teacher who violated the religious school’s policy 
against extramarital sex. See Boyd v. Harding Academy of Memphis, 88 F.3d 410 (6th Cir. 
1996). As the Sixth Circuit has further noted in Killinger v. Samford University, this “ex- 
emption allows religious institutions to employ only persons whose beliefs are consistent 
with the employer’s when the work is connected with carrying out the institution’s activi- 
ties.” Killinger, 113 F.3d at 200. 

54. Little, 929 F.2d at 951. 

55. E.E.O.C. v. Mississippi College, 626 F.2d 477, 485 (Sth Cir. 1980). The court 
noted, however, that if the suspect employment practice is pursued in accordance with 
religious considerations in mind, then the Title VII exemptions for religious employers can 
insulate the practice from Title VII enforcement action. 

56. 42 U.S.C. § 2000e-2(e) (1994). 

57. 42 U.S.C. § 2000e-2(e)(1) (1994). 
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at the Kamehameha Protestant schools, the courts also found that the consid- 
eration of the religion of the teachers who would offer religious instruction 
fell within the bona fide qualification protected by subsection (e)(1).°° In 
accordance with the bona fide occupational qualification, the Seventh Circuit 
held that a religiously affiliated university is exempt from Title VII when the 
school designated that seven of its thirty-one faculty positions in the philoso- 
phy department were to be restricted for members of the school’s founding 
religious order.*? 

The religious bona fide occupational qualification exemption has been ap- 
plied to employment practices conducted by American firms conducting busi- 
ness overseas. For example, an American contractor did not discriminate 


when it required the pilots ferrying religious pilgrims to Mecca must be 
Moslem.” 


3. The Third Exemption: Religiously Affiliated Schools, 
Colleges, or Universities Exemption— § 2000e-2(e)(2) 


Subsection (e)(2) extends additional protection to religiously affiliated 
schools.®! This exemption states that any school, college, university, or other 
educational institution which is “in whole or in substantial part, owned, sup- 
ported, controlled, or managed by a particular religion or by a particular reli- 
gious corporation, association, or society” is permitted to employ individuals 
who are members of a particular religion. An educational institution is fur- 
ther protected by this same subsection if its employment practices are geared 
toward a curriculum which is “directed toward the propagation of a particu- 
lar religion.”® It is also a valid employment practice where a religiously affil- 
iated university provides free housing and other benefits to the faculty 
members of the religious order which operated the university but did not 
provide such benefits to a lay member of the faculty who, unlike the order’s 
teaching members, did receive a salary.°? Recently, the Sixth Circuit held 
that a university which receives seven percent of its budget from a church 
organization is substantially controlled by a religious entity and thereby qual- 
ifies for this third exemption. As the court stated in Killenger v. Samford 





58. Kamehameha, 990 F.2d at 465-66. 


59. See Pime v. Loyola Univ. of Chicago, 803 F.2d 351 (7th Cir. 1986), where the court 
found that reserving a certain number of positions within the philosophy faculty for mem- 
bers of the university’s founding religious order constituted a bona fide occupational quali- 
fication. Id. at 354. 

60. See Kern v. Dynalectron Corp., 577 F. Supp. 1196 (N.D. Tex. 1983), aff'd., 746 
F.2d 810 (Sth Cir. 1984). It is interesting to note that in the context of this case, it was also 
mandated by local law that any non-Moslem caught flying into Mecca would be beheaded. 

61. 42 U.S.C. § 2000e-2(e)(2) (1994). 

62. Id. 


63. See Tagatz v. Marquette Univ., 681 F. Supp. 1344, 1358-59 (E.D. Wis. 1988), aff, 
861 F.2d 1040 (7th Cir. 1988). The Seventh Circuit noted that while Marquette is a Jesuit 
institution, the university “declined to plead the religious exemption as a defense” to the 
claim of religious discrimination. /d. at 1043. 
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University, “This kind of support is neither illusory nor nominal” so, there- 
fore, it is “substantial.” 


B. Reflection and Remaining Questions 


The cases under § 2000e-2(e)(1) are fairly straight forward in applying the 
bona fide occupational qualification. More problematic are those decisions 
covering § 2000e-2(e)(2) where the courts have concluded that either the rec- 
ord was insufficient to determine if the school was a religious institution cov- 
ered by 2000e-2(e)(2)® or the case could be decided on more narrow 
grounds.%° While there is need to look at evidence which distinguishes 
schools which claim religious affiliation from secular schools, the fact that 
there is an active presence of the founding religious order serving as teachers, 
administrators, and chaplains, and that the mission of the school reflects a 
religious ethos, philosophy, and raison d’étre seem far more significant and 
relevant than the number of the order’s members who participate and the 
financial contribution the order makes to the institution.®’ The synthesis of 
such a mission statement plus members of the church, order, or other reli- 
gious group who participate in the teaching and administration of the school 
would certainly distinguish it from secular institutions which are state sup- 
ported (e.g., land grant institutions, public grammar and high schools) or pri- 
vate schools which do not have a mission statement that reflects the beliefs, 
practices, and observances of a particular religion. Certainly, many individu- 
als who belong to the faith which is at the core of the institution’s identity 
might seek employment in the institutions because of their own church affili- 
ation which is the same as that of the sponsoring school, college, or univer- 
sity. The presence of these individuals would supply a further reason for 
considering the school as being either religious or having religious affiliation. 

But a question remains: what happens where the employee or candidate 
for employment is not a member of the religious group which sponsors the 
university? In other words, what happens when the Catholic university seeks 
out candidates for employment who are not Catholic but who are nonethe- 
less desirous of supporting and contributing to its mission? None of the lan- 
guage of the three exemptions of Title VII specifically addresses this 
situation. Does this mean that the institution violates Title VII when it pre- 





64. 113 F.3d at 201. 

65. In his concurrence in Pime v. Loyola University, Judge Posner questioned whether 
Loyola University is a religious employer for purposes of § 2000e-2(e)(2). 803 F.2d at 357. 
He further indicates that while “the degree of religious involvement in universities popu- 
larly considered to be religiously affiliated is highly variable [citation omitted], neither the 
statute nor the legislative history indicates where in the continuum Congress wanted to 
make the cut” for purposes of § 2000e-2(e)(2). Jd. at 358. Because of the silence in the 
record concerning information detailing Loyola’s governance and other material factors, 
Judge Posner was reluctant to address whether the religious employer exemption would 
apply. Jd. It was sufficient to decide the case in favor of Loyola knowing that there was no 
“evidence of either discriminatory intention or discriminatory effect.” Id. 

66. Pime, 803 F.2d at 354, 357-58 (Posner, J., concurring); Tagatz, 861 F.2d at 1043, 
where Marquette University declined to rely on the religious exemption defense. 

67. See Pime, 803 F.2d at 357-58 (Posner, J., concurring). 
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fers a candidate for employment who indicates a personal desire to support 
and contribute to the mission of the Catholic institution over a candidate who 
chooses to remain silent regarding his or her position vis-d-vis the religious 
identity and mission of the school? 

Recruitment of faculty interested in the mission of the Catholic university 
is vital to its continued existence and self-preservation as a Catholic school. 
However, the exemptions of Title VII do not directly address this situation. 
Because they do not, it is less apparent if the educational institution would 
violate the non-discrimination provisions of Title VII by preferring a candi- 
date who desires to support and contribute to the Catholic nature and mis- 
sion of the school over one who does not or whose personal views are in 
conflict with its Catholic identity. Nonetheless, there is some guidance avail- 
able in helping the Catholic university through this thicket. 

The Seventh Circuit® and the United States Supreme Court”’ have offered 
the greatest clarity in addressing these intricate employment issues pertaining 
to religious organizations and candidates for employment or employees who 
are refused employment on religious grounds even though they are members 
of the church or religious organization which runs the school or institution. 
The Seventh Circuit responded to the allegations made by Dr. Marjorie 
Maguire who applied for the position of associate professor of theology at 
Marquette University, a school founded by and still affiliated with the Society 
of Jesus.’ She alleged that she was denied on at least six occasions the ap- 
pointment she sought because of her sex and because of her controversial 
views on abortion.” The District Court noted that the crucial issue was not 
the alleged sex discrimination but, rather, the plaintiff's unorthodox views on 
abortion which conflicted with the Roman Catholic Church’s teachings and 
position.’”*> Although she professed to be a member of the Catholic Church,” 
she asserted that the preferential hiring policy adopted by the defendant uni- 
versity to hire Jesuits sexually discriminated against her.’> Ultimately, the 
Seventh Circuit found that the principal issue was not the allegation of sex 
discrimination”® but, rather, was the plaintiff's personal views that were hos- 
tile to the goals and mission of Marquette as they reflect the teachings of the 





68. The faculty recruitment and appointment process is inextricably linked to how an 
institution identifies itself and projects this image to the public. For example, if a university 
wishes to project an image which attracts minority students, it is important to have mem- 
bers of the faculty who are themselves members of minority groups. See, e.g., Paul Brest & 
Miranda Oshige, Affirmative Action for Whom?, 47 Stan. L. Rev. 855, 864 (1995), where 
the authors comment on the “important social roles” which faculty serve because they 
largely “set an institution’s tone and agenda.” 

69. Maguire v. Marquette Univ., 814 F.2d 1213 (2d Cir. 1987). 

70. Corporation of the Presiding Bishop of the Church of Jesus Christ of Latter Day 
Saints v. Amos, 483 U.S. 327 (1987). 

Maguire v. Marquette Univ., 627 F. Supp. 1499 (E.D. Wis. 1986). 
Id. at 1502. 

Id. 

Id. at 1503. 

Id. 

Maguire, 814 F.2d at 1218. 
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Catholic Church and the Jesuit order.”” The Circuit Court agreed with the 
District Court that the plaintiff did not have Title VII grounds for challenging 
the employment practices of Marquette because she was not discriminated 
against on the basis of either sex or religion.’® 


The Supreme Court in 1987 addressed similar issues in the Amos case. 
There the employer was the Church of Jesus Christ of Latter Day Saints 
which owned and operated a recreational! facility and gymnasium at which 
Amos was employed.’”? The facility was run as a non-profit recreational facil- 
ity open to the public.8° Amos and other employees of the Church were 
dismissed because they had failed to obtain “temple recommends,” i.e., certi- 
fications that they were members in good standing regarding particular 
Church practices.*! These employees alleged that if the Church, under Title 
VII, were able to discriminate on religious grounds by firing employees from 
non-religious jobs (such as the position of attendants in the gymnasium), the 
Establishment Clause of the First Amendment of the U.S. Constitution 
would be violated.*? The fact that this case was largely decided on the Con- 
stitutional issues does not restrict the insight it provides concerning the multi- 
plicity of questions regarding employment discrimination allegations and 
religiously affiliated employers. The Supreme Court recognized that the non- 
profit activities of religious employers are entitled to protection from Title 
VII discrimination allegations when the work involved has been defined by 
the religious organization as being relevant to carrying out its religious mis- 
sion.8? The Court ultimately found that the statutory protection from anti- 
discrimination enforcement given to religious organizations for employment 
practices involving non-religious positions did not violate the Establishment 
Clause.** 


In his concurring opinion, Justice Brennan developed the important issues 
underlying the Court’s decision. He was willing to investigate issues which 
the majority chose not to raise and which have come up in other cases involv- 
ing employers with a religious nature, character, or tradition. Justice Brennan 
wrote separately to investigate Title VII’s exemptions for non-profit organi- 
zations with religious affiliation.*> He recognized that Title VII’s exemptions 
address the non-profit activities of religious employers and are related to 
“the legitimate purpose of alleviating significant governmental interference 
with the ability of religious organizations to define and carry out their reli- 





Ti. Ideat P2077. 

78. Id. 

79. Amos, 483 U.S. at 330. 
80. Id. 

81. Jd. at n.4. 


82. Id. at 331. The Establishment Clause reads: “Congress shall make no law respect- 
ing an establishment of religion. . . .” U.S. Const. amend. I. 

83. Amos, 483 U.S. at 339. 

84. Id. 


85. Id. at 340 (Brennan, J., concurring). 
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gious missions.”*° But Justice Brennan was not content with assuming what 
religious missions and organizations mean. 


He understood “religious activity” to have a broad meaning. His definition 
of religious activity is encompassing and emerges from the variety of human 
endeavors consisting of individual participation in a “larger religious commu- 
nity” which “represents an ongoing tradition of shared beliefs, an organic 
entity not reducible to a mere aggregation of individuals.”*’ This definition 
avoids the legalistic and technical and embraces the realistic and practical. 
His insight acknowledged that those individuals who are committed to the 
mission of the religious organization are the persons best qualified to deter- 
mine which activities in fact further the organization’s mission.** 

Justice Brennan investigated an important point that might otherwise get 
obscured in a case involving important Constitutional and statutory issues 
concerning the rights and obligations of employers and employees. He relied 
on the concept of self-definition to investigate and explain this important 
point. He constructed a sensible sequence which begins with an identifica- 
tion of the activities which further the religious mission of a group. But who 
is best able or most qualified to determine what tasks are essential to reli- 
gious missions—legislators? public administrators? judges? Justice Bren- 
nan’s sensible response to these questions was that those individuals who are 
members of the community and are “committed to [its] mission” are best 
able to determine what constitutes a “religious activity.”*’ It is not public 
officials equipped with statute books and judicial opinions, legislative histo- 
ries, and law dictionaries who can address this important issue. 

Justice Brennan refined his point by arguing that the self-definition of the 
religious mission by the members of the religious organization not only deter- 
mines the mission but also solidifies “individual religious freedom as well.””° 
If some individual or group not supportive of the beliefs and observances of 
the faith community were to dictate the mission, the practical understanding 
of religion would be doomed, and the self-determination of the religious 
group and the people who comprise it and who identify with it would eventu- 
ally face a form of persecution and perhaps even extinction.”! Justice Bren- 





Id. at 339. 
Id. at 342 (Brennan, J., concurring). 
Id. 
Id. 
Td. 
See Douglas Laycock, The Rights of Religious Academic Communities, 20 J.C. & 
6 bs Be 15, 33 (1993), where the author develops the theme of self-determination raised by 
Justice Brennan and applies it to the academic community; as Laycock effectively argues, 
For the state or academic association to protect academic freedom at religious 
universities would require a secular intrusion into the central deliberative 
processes of a religious institution. To decide what innovations a religious tradi- 
tion can and cannot tolerate is to decide the future content of the faith. It is of 
the essence of religious liberty that such decisions be made by the religious com- 
munity, and never by secular authority. Religious limitations on academic free- 
dom may be wise or foolish, and they may be administered well or badly. The 
questions raised by such limitations are the subject of serious debate within reli- 
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nan expended considerable effort to warn that if a government body were to 
intrude in the process which defines the mission and the appropriate activi- 
ties of the religious organization, then the individuals who comprise it as well 
as the group itself “may be chilled” in their Free Exercise activities which are 
protected by the First Amendment.” In his conclusion, Justice Brennan 
pointed out that: 


Sensitivity to individual religious freedom dictates that religious dis- 
crimination be permitted only with respect to employment in religious 
activities. Concern for the autonomy of religious organizations de- 
mands that we avoid the entanglement and the chill on religious expres- 
sion that a case-by-case determination would produce. We cannot 
escape the fact that these aims are in tension. Because of the nature of 
nonprofit activities, I believe that a categorical exemption for such en- 
terprises appropriately balances these competing concerns. As a result, 
I concur in the Court’s judgment that the nonprofit Deseret Gymna- 
sium may avail itself of an automatic exemption from Title VII’s pro- 
scription on religious discrimination.” 


And, to ensure that no one may conclude that the Court was endorsing 
religion in conflict with the Establishment Clause, Justice O’Connor added a 
caveat in her own concurring opinion. She pointed out that the Court’s deci- 
sion insulating the non-profit activities of religious organizations is an accom- 
modation rather than an establishment of religion.** She further elaborated 
her conclusion by indicating that the effect of the Court’s decision would 
eliminate the need for religious organizations to have to justify their non- 
profit activities as both religious as well as non-discriminatory (i.e., in compli- 
ance with Title VII).% 

It would then appear that with this corpus of Constitutional and statutory 
law as interpreted by the Supreme Court and other Federal courts, Catholic 
universities first of all can claim both the right to determine what constitutes 
their religious activity along with the sovereign exercise of employment prac- 
tices that favor certain types of individuals over others. However, this right 
to self-determination for religious organizations in non-profit activities has 
been clouded, as I suggested earlier, by the Ninth Circuit’s decision in 
E.E.O.C. v. Kamehameha Schools/Bishop Estate.°° Although the Supreme 
Court denied certiorari, no federal court has followed the Ninth Circuit’s ra- 





gious universities. That is where the debate should be conducted, and the Consti- 
tution should protect whatever answers emerge. I/d. 

92. 483 U.S. at 343 (Brennan, J., concurring). 

93. Id. at 345-46. 

94. Id. at 349 (O’Connor, J., concurring). 

95. Id. at 348-49. 

96. 990 F.2d 458 (9th Cir. 1993), cert. denied, 510 U.S. 963 (1993). But see Bob Jones 
Univ. v. United States, 461 U.S. 574 (1983), where the Supreme Court upheld the denial of 
tax exempt status under § 501(c)(3) of the Internal Revenue Code, 26 U.S.C. § 501(c)(3), 
to private schools which, although clearly providing education to students, practiced racial 
discrimination by prohibiting inter-racial dating amongst members of the university 
community. 
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tionale regarding these religious exemptions.?’ Some of the ambiguity gener- 
ated by the Ninth Circuit’s opinion stems from what the court considered to 
be a religious organization (a school, in the context of this case) and from 
what it further concluded were bona fide occupational qualifications which 
would protect certain employment practices from the charge of religious or 
other discrimination. 

In Kamehameha, the Ninth Circuit addressed several Title VII issues con- 
cerning the primary and secondary educational system known as the 
Kamehameha schools and which were established in 1884 under the will of 
Bernice Pauahi Bishop.?* Princess Bernice, a wealthy member of the royal 
Hawaiian family and a deeply spiritual individual, directed the trustees of the 
trust established under her will to use its income to found and maintain 
schools which would provide “a good education” as well as “instruction in 
morals and in such useful knowledge as may tend to make good and industri- 
ous men and women.”®? The Princess further instructed that “the teachers of 
said schools shall forever be persons of the Protestant religion, but that I do 
not intend that the choice be restricted to persons of any particular sect of 
Protestants.”!°° For about one hundred years, the Kamehameha schools es- 
tablished under Princess Bernice’s trust were conducted according to her 
wishes. However, in 1985, Ms. Carole Edgerton, who was not a Protestant, 
applied for an advertised teaching position which became available in the 
Kamehameha schools.'®! Upon being notified that she could not be awarded 
the position because of the religious qualification, she filed a discrimination 
complaint with the Equal Employment Opportunity Commission in accord- 
ance with the provisions of Title VII.!°? After attempts at conciliation failed, 
the E.E.O.C. brought an action in district court alleging religious discrimina- 
tion against Ms. Edgerton under 42 U.S.C.A. § 2000e-2(a)(1), and both the 
E.E.O.C. and the schools moved for summary judgment.'° After accepting 
the defendant’s arguments that the schools were exempt from Title VII under 
the provisions of 42 U.S.C.A. §§ 2000e-1, 2000e-2(e)(1), and 2000e-2(e)(2), 
the district court granted the school’s motion for summary judgment and de- 
nied the E.E.O.C.’s counter-motion.! 

The district court concluded that: (1) since the schools were entitled to the 
religious organization exemption of § 2000e-1(a), the schools could hire only 
Protestant teachers because of its religious history and its educational mis- 
sion of providing a religious atmosphere for learning;!°> (2) the schools were 
entitled to rely on the bona fide occupational qualification of § 2000e-2(e)(1) 
because the need for “Protestant presence” was significantly related to the 





510 U.S. 963 (1993). 
Kamehameha, 990 F.2d at 459. 
Id. at 459 & n.1. 

Id. at n.1. 

780 F. Supp. at 1318. 

Id. 

Id. 

Id. at 1328. 

Id. at 1324. 
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educational tradition and character of the school, and it would be reasonable 
to conclude that the educational experience would be different if this pres- 
ence were not maintained;'°° and, (3) the Protestant-only hiring policy was 
directed at propagating a religion integral to the students’ daily life and to the 
schools’ curriculum, both of which would be protected by § 2000e-2(e)(2).!°” 
As a result of the district court’s action, the E.E.O.C. appealed the denial of 
its motion to the Ninth Circuit Court of Appeals. 


In considering the case, the Ninth Circuit stipulated that it would construe 
the three statutory exemptions narrowly and that the burden of proving the 
exemptions was on the schools, and it consequently concluded that the 
schools were not entitled to the benefit of any of these exemptions and re- 
versed the District Court.!°° This narrow construction, I submit, was incon- 
sistent with the underlying intent and purpose of the exemptions as I shall 
soon demonstrate. 

The Ninth Circuit relied on several components of legislative history to 
reinforce its point that the § 2000e-2(e)(2) religious curriculum exemption is 
to be narrowly construed.'°? But the statute’s language uses the generic 
terms “school,” “college,” or “university, and it does not use the term “semi- 
nary.”''° The court began with a reasonable construction of the text that 
propagation refers to the spreading or instilling of particular religious val- 
ues.''! It then goes on to indicate that curriculum is restricted to “course 
work” and “required school activities.”!!* Clearly, “course work” at the 
Kamehameha schools mandated religious education, and the “required 
school activities” incorporated the religious views that emerge from the Prot- 
estant, Christian Tradition.''> To suggest, as the Court of Appeals did, that 
the curriculum at Kamehameha was not directed to the propagation of a par- 
ticular religion is both problematic and incorrect.''* As the district court 
found, the “Protestant tradition and its value system” permeated the “orien- 
tation of the schools” through the presence of the on-campus church, 
mandatory devotion times, mandatory religious instruction, and daily 
prayer.!!> 





106. 7d. at 1323. 

107. Jd. at 1328. 

108. 990 F.2d at 460. Rex Lee (who successfully argued the Amos case before the 
Supreme Court, 483 U.S. at 328) correctly pointed out, that in asserting its “narrow con- 
struction” argument, the Ninth Circuit offered no support for this position which Prof. Lee 
suggests does not accurately reflect the law. See Rex Lee, Today’s Religious Law School: 
Challenges and Opportunities, 78 Mara. L. Rev. 255, 263 (1995). 

109. 7d. 

110. 42 U.S.C. § 2000e-2(e)(2) (1994). 

111. 990 F.2d at 464. 

112. Td. 

113. See, e.g., 780 F. Supp. at 1321, where the district court recognized that the “Protes- 
tant presence” contributes to the educational character of the Kamehameha schools. In 
order for students to advance and graduate, they had to pass their religious education 
classes. 

114. 990 F.2d at 463-64. 

115. 780 F. Supp. at 1323. 
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The Ninth Circuit went on to refer to three short passages taken from the 
legislative history to buttress its conclusion.'!© Asserting that these excerpts 
support its contentions,'!” the court went on to address the role of religion in 
the Kamehameha schools as presented by its publications which, in the 
court’s view, made a distinction between “the general traditions of the 
schools” and “their mission.”'!® The court further noted that according to 
these publications, religion served “as a means for advancing moral values in 
education.”!!° Of course it is quite possible to argue that the mission of 
these schools is to preserve and continue to practice its “general traditions. 
After all, missions can be determined by traditions, and traditions can be 
determined by missions. The two are inextricably related, and the distinction 
made by the court between them is artificial and mechanistic.!7° 

The legislative history which the Ninth Circuit claimed to be “limited”?! is 
in fact extensive and probes not only the exemption of § 2000e-2(e)(2) but 
also illuminates the meaning of the other two exemptions, i.e., §§ 2000e-1(a) 
and 2000e-2(e)(1), as well. 


Il. A FArrHFUL LEGISLATIVE ANALYSIS AND EXPLANATION 


The court referred to and quoted from statements made by Representa- 
tives Purcell, Roush, and Edmondson to reinforce its narrow view of the 
meaning of the § 2000e-2(e)(2) exemption.'??, However, an analysis of the 
complete legislative history leads to a broader and more complete under- 


standing of the intent and purpose of the legislation and these statutory ex- 
emptions to Title VII enforcement than that reached by the Ninth Circuit. 
In the House of Representatives’ deliberations, Congressman Purcell of- 
fered the amendment to the pending legislation which became § 2000e- 
2(e)(2). With the minor exception of one word (“other”) used to modify 
“educational institution,” Rep. Purcell’s amendment became § 2000e- 
2(e)(2).!23 While I shall not belabor the point here, legislative history must 





116. 990 F.2d at 464. 

17.. Wd: 

118. Id. at 465. 

19: id: 

120. As the District Court noted, “the essence or central mission of [the schools] is to 
provide native Hawaiians with an education from the Protestant point of view.” 780 
F.Supp. at 1323. 

121. 990 F.2d at 464. 

122: Hd. 

123. His amendment inserted the following: “and (2) it shall not be an unlawful em- 
ployment practice for a school, college, or university, or other educational institution or 
institution of learning to hire and employ employees of a particular religion if such school, 
college, university, or other educational institution or institution of learning is in whole or 
in substantial part, owned, supported, controlled, or managed by a particular religion or by 
a particular religious corporation, association, or society, or if the curriculum of such 
school, college, university, or other educational institution or institution of learning is di- 
rected toward the propagation of a particular religion.” 42 U.S.C. § 2000e-2(e)(2). With 
the exception of the word “other” which is underlined, the Purcell amendment became the 
statute. 
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be used with care and caution.'** Legislative history is not always the touch- 
stone that will reveal the truest meaning of a statute whose definition is in 
dispute. If we rely on it as being the source of all answers in difficult cases of 
statutory construction, we can often be disappointed. But, if used with care, it 
can be beneficial to ascertain the meaning of the statute in specific cases.!*> 
When examined carefully and read fully in the context of the legislative pro- 
cess leading to the enactment of the law, legislative history can provide a 
most useful tool for resolving difficult interpretive issues. The Kamehameha 
case is such an instance. 


The Ninth Circuit accurately quoted Rep. Purcell’s initial, brief description 
of the meaning of his amendment which subsequently became, with one mi- 
nor change, the statute we now know as § 2000e-2(e)(2).!7° Rep. Purcell’s 
understanding of his own amendment need not be the guiding force in deter- 
mining the meaning of the specific and related legislation.'*”?, However, when 
the author’s opinion about the legislation’s meaning becomes generally, if not 
universally, shared by the debaters, then his opinion does count for a great 
deal when the legislation is being interpreted in subsequent litigation.!78 

As we proceed through the eight pages of the CONGRESSIONAL RECORD’S 
reported debate and deliberation, it becomes clear that this was not a staged 
colloquy designed to put into legislative history that which could not be put 





124. See, e.g., Patricia Wald, Some Observations on the Use of Legislative History in the 
1981 Supreme Court Term, 68 IowA L. REv. 195 (1983), and The Sizzling Sleeper: the Use 
of Legislative History in Construing Statutes in the 1988-1989 Term of the United States 
Supreme Court, 39 Am. U. L. Rev. 277 (1990); Kenneth Starr, Observations About the Use 
of Legislative History, 1987 Duxe L. J. 371; Abner Mikva, A Reply to Judge Starr’s Obser- 
vations, 1987 DuKE L. J. 380. See also Robert Araujo, S.J., The Use of Legislative History 
in Statutory Interpretation: A Look at Regents v. Bakke, 16 SETON HALL Leais. J. 57 
(1992), and The Use of Legislative History in Statutory Interpretation: A Recurring Ques- 
tion—Clarification or Confusion?, 16 SETON HALL Leais. J. 551 (1992). 

125. Jd. Contrary to the position held by the Ninth Circuit that the legislative history is 
“limited,” 990 F.2d at 464, it is clear that the meaning of the statutory language and its 
history were ambiguous concerning the Title VII exemptions granted to religiously affili- 
ated institutions. See statement of Rep. Bromwell, 110 Conc. Rec. 2589 (1964). Because 
of this ambiguity, Rep. Bromwell deemed it essential to clarify the meaning and eliminate 
the ambiguity by adopting the Purcell Amendment. Although the Ninth Circuit believed 
that the legislative history was limited, the almost eight pages (three columns each) of 
prolonged debate lead to determinate conclusion that religiously affiliated institutions, in- 
cluding schools, have the legally protected right “to carry out what they consider to be their 
moral responsibility to their faith.” Comments of Rep. Schadberg, 110 Conca. Rec. 2589 
(1964) (emphasis added). 

126. 990 F.2d at 464. 


127. See, e.g., Monterey Coal Company v. Federal Mine Safety and Health Review 
Commission, 743 F.2d 589, 598 (7th Cir. 1984), where the court determined that the weight 
to be given remarks of the chairman of the principal House committee which oversaw the 
evolution of the legislation who was also a major sponsor of the bill which became the 
legislation had to be less weight because no other member of Congress voiced any opinion, 
favorable or unfavorable, concerning his remarks. Unlike that situation, the members of 
Congress who debated and agreed on the meaning of the religious exemptions to Title VII 
were considerable. 


128. See Wald, supra note 124, at 201. 
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into the statute.'2? Rather, the debate provides insight into the meaning of 
this part of Title VII and provides a convincing resolution to the dispute in 
Kamehameha. The conclusions reached by the Ninth Circuit do not reflect 
Congress’s intent nor the meaning of the statutory exemptions. 


When Mr. Purcell offered his amendment. Rep. Gathings quickly sup- 
ported it on the grounds that “religious institutions” (a term having broad 
meaning) should not be subject to “domination and control” by any govern- 
ment agency. In light of the Establishment Clause of the First Amend- 
ment,!*° he also argued that schools should be able to hire faculty members 
and “any employees” without having to have its decision vetoed by the 
E.E.O.C. or some other government body.'*! The Purcell amendment, how- 
ever, was challenged by Rep. Emmanuel Celler, the powerful chairman of 
the House Judiciary Committee. Chairman Celler, while generally sympa- 
thetic with the concept of offering exemptions for the hiring of faculty and 
administrators, did not want to see exemptions broadened beyond this.'*? In 
particular, he was opposed to extending the exemption to “non-administra- 
tive and non-teaching personnel” such as janitors and other support staff.'*° 
This was a view espoused by Rep. John Lindsay who later offered an amend- 
ment to counter and restrict the Purcell amendment.!*4 


But the Celler-Lindsay understanding of what the religious exemptions 
were about precipitated an extended and vigorous discussion which the Ninth 
Circuit failed to mention.'*> In the extensive legislative debate, the Purcell 
amendment, as well as the Purcell understanding of the Purcell amendment, 


became the majority view whereas the Celler-Lindsay understanding was es- 
sentially held by only a few members and subsequently abandoned by the 
proponents, i.e., Chairman Celler and Rep. Lindsay.!*° 





129. See William Moorhead, A Congressman Looks At The Planned Colloquy And Its 
Effect In The Interpretation Of Statutes, 45 A.B.A.J. 1324, 1316 (1959), where the author, a 
former member of Congress, argued that the planned colloquy can be employed to over- 
come political and parliamentary obstructions to inserting alternative language into the 
statute. 

130. “Congress shall make no law respecting an establishment of religion, or prohibit- 
ing the free exercise thereof. . . .” U. S. Const., amend. I. 

131. 110 Conc. REc. 2586 (1964). 

132. Td. 

133. Id: 

134. Id. at 2589-90. 


135. 990 F.2d at 464, where the Ninth Circuit concludes that the legislative history con- 
cerning the meaning of § 2000e-2(e)(2) was “limited.” As argued and illustrated above, 
the legislative history was not, as the court suggests, limited; rather, it was extensive and 
insightful about the meaning of the religious exemptions. See supra note 125. 

136. While judges may not defer to the views of single legislators, see, supra note 127, 
they should take account of and accord great weight to consensus regarding statutory 
meaning which is solidified by vigorous debate that is also accompanied by the clear with- 
drawal of opposing interpretations. In the debate on the meaning of the religious exemp- 
tions, both Chairman Celler and Rep. Lindsay withdrew their opposition to the broad 
interpretation of the religious exemptions as proposed by Rep. Purcell and others. See 110 
Conc. Rec. 2592 (1964) (Celler) and 110 Conc. Rec. 2593 (1964) (Lindsay). 
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The debate following the Purcell amendment was punctuated with refer- 
ences to numerous experiences of members of Congress who had religiously 
affiliated institutions of various types in their respective districts or who at- 
tended or were trustees of religiously affiliated schools. Rep. Harris ques- 
tioned Chairman Celler with the example of a Baptist college having to hire 
an atheist who applied for a janitorial vacancy.'*? Chairman Celler began to 
withdraw from his earlier position by suggesting that facts and circumstances 
could be vital in making a decision in the case posed by Rep. Harris.!** 
While Rep. Harris initially used the example of a janitor, he continued with 
other positions such as a football coach at another school affiliated with a 
different denomination.'*? While Chairman Celler opined that this type of 
position could conceivably be administrative and therefore covered by his 
understanding of the religious exemptions, he was pressed by Rep. Harris 
who argued that the Chairman’s views and the interpretive ambiguities to 
which they led reinforced the need for the Purcell amendment.'*° To justify 
his position, Chairman Celler argued that the courts would have to be relied 
upon to determine the meaning and application of Title VII and its religious 
exemptions.'4! But Chairman Celler’s efforts to pass these questions on to 
the courts did not sit well with other members of the House. 

Rep. Poff retorted by discussing the difficulties that religiously affiliated 
educational institutions would face and which could and must be addressed 
by clear legislation. He posed the circumstance in which heads of religiously 
affiliated schools would be concerned with the religious views of employees 
with whom students would have daily contact. If an avowed atheist were 
hired because of the ambiguity of the statute, students could well be exposed 
to views that would unduly and negatively influence them.'*? While the aca- 
demic freedom argument can be made that young inquiring minds ought to 
be exposed to many views on the human condition and its experiences as 
relayed by individual views, it is also legitimate for an educational institution 
and the administration which runs it to exercise their managerial function to 





137. Rep. McCulloch held the view that the bill, without the Purcell amendment, ex- 
empted many occupations. However, he did not think that candidates for janitorial posi- 
tions should be discriminated against because of a preferential hiring practice which 
favored candidates of one religion. 110 Conca. REc. at 2587 (1964). 

138. See, 110 Conc. REc. at 2586 (1964): 


Mr. CELLER. Religion is not, and should not be a qualification for the job of 
janitor. . . 


Mr. HARRIS. Then an atheist could be forced upon this particular college? 
Mr. CELLER. Not necessarily. It would depend on all the circumstances. 


Mr. HARRIS. But the Commission would have authority to determine whether 
it would come within the statute? 


Mr. CELLER. That would be for the courts and the Commission. That example 
goes a little too far. 

139. Id. at 2586. 

140. 7d. 

141. Td. 

142. Td. 
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provide the atmosphere in which the school’s distinctive, religious character 
is not only tolerated but is encouraged to flourish.'** Rep. Poff was commit- 
ted to the proposition that government “should not tamper with the freedom 
of any religious body in the operation of any of its institutions . . . by med- 
dling with the employment policies it pursues.”'*4 

But why should the government not tamper with these employment poli- 
cies? Some answers to this question begin to emerge from the commentary 
made by the individuals responsible for crafting the language which became 
Title VII. A supporter of the more expansive view of granting exemptions to 
institutions with religious affiliations, Rep. Roush who is quoted by the Ninth 
Circuit,'*° identified the broad range of activities of religiously affiliated insti- 
tutions which would need protection from blind application of Title VII. He 
noted that while so many religiously affiliated schools are non-profit corpora- 
tions, there is no strong indication that they would be granted the status of a 
“religious corporation.”'4 For him, the combination of being both relig- 
iously connected as well as not-for-profit was important. In his mind, relig- 
iously affiliated educational institutions “should have the right” to employ 
individuals whom the institution considers will be a part of and support the 
religious tradition and mission of the school as defined by its administration 
and its history.'*’ In his words, the school 


should have the right to compel the individuals it employs to adhere to 
its beliefs, for that college exists to propagate and to extend to the peo- 
ple with whom it has influence its convictions and beliefs. To force such 
a college to hire an “outsider” would dilute if not destroy its effect and 
thus its very purpose for existence.!** 


Of course, the argument was made that granting religious institutions ex- 
emption from Title VII in a number of areas might suggest the conferral of a 
carte-blanche approval to disregard all of the civil rights legislation. In order 
to dispel such a thought, Rep. Chelf spoke up. He had supported another 
amendment which placed in the general provisions of Title VII the amend- 
ment including “sex” discrimination which was contained in the original leg- 
islation.'*? He was sympathetic to the need to protect workers or applicants 
for employment from sex discrimination.’ But knowing that there were many 
religious communities within his Congressional district (e.g, men’s and wo- 
men’s Catholic religious orders, Catholic colleges, Presbyterian colleges, 
Baptist colleges, and Mormon wards), and being familiar with the problems 





143. In Weber v. United Steelworkers,, 443 U.S. 193, 203-04 (1979), the majority of the 
Court, in relying on legislative history, recognized that government authorities, including 
the courts, should defer to the exercise of managerial discretion of private employers to 
comply with the remedial aspects of Title VII. 

144. 110 Cona. REc. at 2586 (1964). 

145. 990 F.2d at 464. 

146. 110 Conca. REc. at 2587 (1964). 

147. Id. 

148. Td. 

149. Td. 
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they would all face if a narrow or restrictive interpretation were given to the 
Title VII religious exemptions, Rep. Chelf supported the Purcell amend- 
ment.’ As he said, “let us vote for the Purcell amendment. We absolutely 
cannot take any chances—there is far too much at stake.”!>! 


While this rhetoric may be inspiring and invigorating, it presents the essen- 
tial question of, “What exactly is at stake?” Rep. Gill offered an answer: 
what is at stake is the relationship of the religious and the secular, i.e., how 
the religiously affiliated institution encounters the secular state especially 
through the transfer of Federal funds designated for educational purposes.!>? 
This relationship inevitably leads to questions about the Free Exercise and 
Establishment clauses of the First Amendment. Rep. Gill raised the circum- 
stance in which religiously connected higher educational institutions receive 
“substantial amounts of Federal funds” and select employees based upon 
their religious affiliations and attitudes.'°? Rep. Harris raised another rele- 
vant question about whether there is a distinction between a “religious cor- 
poration” [a statutory term] and an educational institution which is in some 
way supported or sponsored by a particular denomination.'** Rep. Harris, a 
frequent participant in the debate on the religious exemptions to Title VII 
enforcement, began to supply some answers to these important issues. 

He explained that the drawing of strict, legalistic boundaries between reli- 
gious corporations and educational institutions operated by religiously con- 
nected organizations was not what the Title VII religious exemptions were all 
about.'*> Both he and Rep. Roosevelt pointed to institutions of higher edu- 
cation some of which are “wholly owned and operated for the purposes of a 
religious corporation” and “not open to outside students” and many other 
institutions like The Catholic University of America located in Washington, 
D.C., which is religiously affiliated but which is also operated “for general 
purposes” of educating in a wide variety of subjects—some religious, but 
many secular.'°° Rep. Poage then commented on the “two different view- 
points” that had been presented concerning the religious exemptions and the 
institutions to which they applied. He reminded the members of the House 
that “a great majority of the church-affiliated schools over the United States” 
provide multiple functions and serve multiple purposes. He cogently stated 
that such schools 


are established not simply to provide instruction in mathematics, sci- 
ence, or language, or even simply to promulgate a specific religious 
faith but in a great many cases it is also to provide a religious atmos- 
phere in which they may help develop a better citizenship, and that 
religious atmosphere certainly cannot be maintained if these schools are 





Id. 
Id. 
Id. % 
Id. 
Td. 
Td. 
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required by some agency in Washington to employ any atheist that 
comes along and asks for employment when they have a vacancy.!5’ 


Rep. Poage, after noting the important contribution church affiliated 
schools have made to the progress of citizenship and society,'** raised an im- 
portant issue for the members of the House, especially those who might 
agree with Chairman Celler, to consider. This issue re-focused on the mis- 
sions of religiously affiliated schools which provide education in secular as 
well as religious subjects. Rep. Poage disagreed with Chairman Celler’s view 
that religious schools in the United States had the single mission of promot- 
ing “a particular theology.”'°° Since Mr. Poage wanted this disagreement 
fully understood, he posed the Celler view as that in which any school con- 
cerned with teaching conventional subjects did not have to be concerned with 
the “moral or religious attitude of the students”; this is so because secular 
subjects can be taught just as effectively by non-religious teachers.'©’ Rep. 
Poage, along with other members of the House, correctly acknowledged that 
the presumed dichotomy between religious schools as those focusing primar- 
ily on religious education and other schools (including many church affiliated 
schools) which offered instruction in a wide range of subjects (including reli- 
gious education) was more fiction than fact. 


While noting that the primary reason for enacting the civil rights legisla- 
tion was to combat racial discrimination, Rep. Bromwell argued the impor- 
tance of considering the more subtle issues associated with religious 
questions.'®*! Racial balance in public and employment sectors did not neces- 
sitate religious balance in all areas, and he argued that cases involving reli- 
gious institutions called for exceptions.'°* Since there was_ initial 
disagreement on which institutions could rely on the religious exemptions of 
Title VII and which could not, Rep. Bromwell stated that the best way to 
eliminate the confusion about the meaning of the exemptions and the 
breadth of their application was to adopt the Purcell amendment.'® 

This observation prompted Rep. Gill to echo some of the sentiments of 
Chairman Celler. Rep. Gill believed that many institutions of higher learning 
in the United States, including Harvard, could make some claim to having a 
religious foundation. That being the case, he did not believe that it made 
sense to enable all of these schools, especially those receiving Federal funds, 





157. “4d. 

158. Rep. Poage pointed out that, “these schools are rendering a wonderful service to 
our civilization. I think if they should be wiped out, and even if we should replace them 
with State-supported institutions which might well be able to give our young people every 
bit of education and cultural training which these church-affiliated institutions are now 
giving, that the Nation would suffer an irreparable loss in the type of training for citizen- 
ship and Christian living which the church-affiliated institutions provide.” 110 Conc. REc. 
at 2588 (1964). 

159. Id. 

160. Id. 

161. Id. at 2589. 

162. Id. 

163. Id. 
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to deny some candidate for a teaching position employment because that in- 
dividual did not belong to some particular religious belief.!°* While noting 
that much of Rep. Gill’s concerns made sense, Rep. Edmondson pointed out 
the need to consider, as he put it, the other side of the coin.'® The observa- 
tion Rep. Edmondson made targeted the crisis a religiously affiliated school 
faces when it is required to hire individuals who are opposed to the religious 
beliefs and convictions which the school wants to foster or promote.'© Rep. 
Quie, another supporter of the Purcell amendment, made the House mem- 
bers realize the danger of assuming that religiously affiliated schools always 
hire their co-religionists, for that is not the case,'®’ and he identified many 
instances where religiously affiliated schools do not always hire their co-reli- 
gionists.'°* The particular insight he offered was two-pronged: the first was 
that it is customary for religiously affiliated educational institutions to hire 
those they believe to be the best candidates for important positions; in other 
words, it is the responsibility and right of the institution to establish all the 
criteria [including mission centered concerns] by which hiring takes place.'® 
The second aspect of his insight is that it is not the Federal government’s 
responsibility to make these decisions; as he stated, 


in the case of an institution which is in whole or in part connected with 
a religious denomination or is directed toward the propagation of a par- 
ticular religion, that decision ought to be made by them and in order to 
make it absolutely clear this amendment should be adopted.'”° 


At this stage in the debate, Rep. Lindsay offered an amendment to the 
Purcell amendment. The Lindsay amendment would narrow the application 
of the religious exemptions to administrative and instructional employees of 
religious schools.'”! In offering his amendment, Rep. Lindsay stated that he 





164. Id. at 2589-90. 
165. Id. at 2590. 


166. Id. 
167. Id. 
168. Id. 
169. Td. 


170. Id. Rep. Quie continued by saying that Congress “had better leave religious deci- 
sions to religious institutions themselves and not attempt to do it ourselves through Federal 
executive agencies.” Jd. This statement can be taken at its face level. But it can also be 
revealing on another one. This further level focuses on the need for the institution to make 
decisions about the religious aspects of the institution, regardless of whether the institution 
decides to place one of its co-religionists into a position or not. It is the institution’s right 
and responsibility to make the determination on the religious issues, not the Federal gov- 
ernment’s. In following Rep. Quie, Rep. Clausen, also a supporter of the Purcell amend- 
ment, added a further need for keeping decisions about the religious nature of religious 
institutions with the institutions themselves; this need focused on the right of religious 
liberty protected by the Free Exercise clause of the First Amendment. 110 Conc. REc. at 
2590 (1964). 

171. The Lindsay amendment offered the following substitute, which is underlined: 
“and (2) it shall not be an unlawful employment practice for a school, college, university, 
or other educational institution or institution of learning to hire and employ administrative 
or instructional employees of a particular religion if such school, college, university, or 
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did not think that religious exemptions should be extended to all positions 
including those of “the labor force, grounds-keepers, and the like.”!”2 While 
Rep. Lindsay believed that the modifier “administrative” was broad and gave 
the religious school a good deal of flexibility, Rep. Whitten countered by 
arguing that religious institutions “should have the full right to see that all 
employees fit into their own plan of operations and are cooperative with 
what their objective is.”!7> Mr. Whitten implied that if this discretion were 
not retained by the institution, it might have to engage individuals it would 
prefer not to employ because the employee’s religious views might substan- 
tively and publicly conflict with the employer’s.!’* Rep. Bennett was of the 
same view. He agreed that a religiously affiliated school should be able to 
hire personnel (“regardless of the position” involved) to protect the right to 
have a community of their choosing.'7> Reps. Mahon, Waggonner, and 
Kornegay endorsed, in rapid succession, Mr. Bennett’s views favoring the 
Purcell amendment and opposing the Lindsay amendment.!”° 

Rep. Kornegay further observed that his Congressional district contained 
numerous church-related colleges, orphanages, and other charitable institu- 
tions [including those affiliated with Baptist, Methodist, Presbyterian, and 
Catholic Churches as well as the Quakers and the Masonic Order]; conse- 
quently, he did not know what their hiring practices were because such mat- 
ters were “none of [his] business and none of the Federal Government 
[sic].”'7” It is important to note how broad in application the Kornegay un- 
derstanding of the problem and the remedy was. He saw not only schools but 


many other kinds of charitable institutions affiliated with religious groups 
and organizations as needing the Title VII religious exemptions. 


Rep. Kornegay continued by offering his keen insight that 


the Government should never have the authority to dictate or meddle 
into the affairs of our religious and charitable institutions. . . I stand 
here on the floor and earnestly beg this House not to take away from 
our dedicated historical and vital church-related schools and other char- 
itable institutions the right to employ the teachers or the janitors of 
their choice. Gentlemen, this is a fundamental and constitutional right 





other educational institution or institution of learning is, in whole or in substantial part, 
owned, supported, controlled, or managed by a particular religion or by a particular reli- 
gious corporation, association, or society, or if the curriculum of such school, college, uni- 
versity, or other educational institution or institution of learning is directed toward the 
propagation of a particular religion.” 110 Conca. Rec. at 2591 (1964). 

i772: Wa. 

173. Id. (emphasis added). Although Mr. Lindsay believed that the word “administra- 
tive” could be applied broadly, one wonders how broadly the Ninth Circuit would have 
interpreted it in view of the fact that it chose to apply a narrow construction to the reli- 
gious exemptions of Title VII. See 990 F.2d at 460, where the court stated at the beginning 
of its opinion that, “We construe the statutory exemptions narrowly. . . .” 

174. Td. 

175. Id. at 2592. 

176. Id. 

77, id: 
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which must never be violated, and I urge with all my power that the 
chairman of the committee accept the [Purcell] amendment.!78 


At this point in the debate, a remarkable thing occurred. Chairman Celler 
asked if Mr. Kornegay would yield, and the latter consented.'”? Mr. Celler 
then stood and deciared that “[i]n the light of the debate which has ensued” 
on the Purcell amendment and the Lindsay amendment offered in opposi- 
tion, he (Chairman Celler) was now personally willing to accept the Purcell 
amendment and that the Lindsay amendment “would not be acceptable.”!®° 
Rep. Kornegay commended the Chairman for accepting the Purcell amend- 
ment which would “permit our religious and church-related colleges and chari- 
table institutions the freedom to employ the teachers and personnel of their 
choice.”!*' It is essential to recognize and appreciate the breadth of Rep. 
Kornegay’s explanation of the exemptions which Chairman Celler ultimately 
accepted. They covered both religious and church-related schools and reli- 
gious and church-related charitable institutions. In the light of this extensive 
discussion in the House, the exemptions were considered to be very broad, 
not narrow as the Ninth Circuit suggested.'*? In light of this Congressional 
intent, the Ninth Circuit’s wish to construe the statutory exemptions narrowly 
conflicted with the intent and purpose of the Title VII religious exemptions. 
To be consistent with legislative intent and purpose, the construction of these 
exemptions must be broad, not narrow.!*? : 

At this stage in the debate, Rep. Lindsay was recognized, and he re- 
quested that with unanimous consent his amendment be withdrawn.'** And, 
without objection, the Lindsay amendment was withdrawn, and the senti- 
ment of more narrow Title VII exemptions for religious institutions died on 
the floor. His withdrawal of the narrowing amendment in light of this exten- 
sive legislative debate is further proof that Congress saw need for a set of 
broad, not narrow, religious exemptions to Title VII. 

The debate on these exemptions concluded, and the Purcell amendment 
went on to become a part of Title VII of the Civil Rights Act of 1964. In 
addition to the Lindsay Amendment, what also died on the floor of the 
House that day was the view that these religious exemptions only applied to a 
narrow group of religious educational institutions. When the analyst carefully 
reviews the legislative debate on these provisions, it becomes clear that Con- 
gress acknowledged the need that religious liberty extend to a very wide 
group of institutions claiming some kind of religious affiliation determined 





178. Id. 

179. Id. 

180. Jd. Rep. Chelf was recognized shortly after Chairman Celler’s statement, and he 
(Mr. Chelf) analogized the “conversion” of the Chairman to that of Saul of Tarsus who, 
while on the way to Damascus, suddenly saw the “light” to stop persecuting Christians and 
to join their community of believers. 110 Conc. Rec. at 2593 (1964). See also Acts of the 
Apostles 9:1-19; Acts of the Apostles 22:3-16. 

181. 110 Conc. Rec. at 2593 (1964) (emphasis added). | 

182. See 990 F.2d at 460. 

183. ZId. 

184. 110 Conca. REc. at 2593 (1964). 
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not by the Federal Government or the courts but by the institutions and the 
people who comprise them. It is this backdrop which underlies the Ninth 
Circuit opinion. To suggest, then, as the court did in Kamehameha Schools 
that the religious exemptions to Title VII are to be narrowly construed would 
contradict the clear and powerful Congressional intent and purposes which 
undergird the religious exemptions to Title VII. 


IV. CONCLUSION 


If Catholic universities are to succeed in their missions, the question of 
who gets chosen to be a laborer in this work—work that contributes to the 
rich heritage of higher education in the United States—is of great impor- 
tance. Of equal importance is the determination of the criteria by which 
these important employees are hired. While employers cannot, at one level, 
discriminate against candidates and employees on the grounds of race, color, 
religion, sex, or national origin, Catholic universities are nonetheless given 
statutory flexibility to select and retain employees who share in and contrib- 
ute to their missions to seek wisdom and understanding within a context of 
religious belief and Catholic teachings. 

The conviction of many individuals concerned with preserving the Catho- 
lic nature and affiliation of these schools is that understanding and belief are 
not mutually exclusive. The Catholic academy has been the place where faith 
and reason have come together to pose these questions and to seek their 
answers for centuries. Their mission, then, is different from their secular 
counterparts. The Catholic university’s search for truth transcends the mate- 
rial because it seeks the eternal. In order to do this, the environment to 
support this quest differs again from that of its secular counterpart. 

I have addressed questions of whether Catholic universities can implement 
employment practices that reinforce and enhance their mission. Both the 
language and the spirit of Title VII enable and authorize Catholic universities 
to do this in those ways which the Catholic community—not outsiders— 
deem proper. 

Ex Corde Ecclesiae allows Catholic universities to take affirmative steps to 
safeguard and preserve their special missions, missions that are respected and 
protected by Title VII of the Civil Rights Act of 1964. By not acknowledging 
the healthy relationship between the Holy Father’s Apostolic Constitution 
and the civil law as well as their compatibility, we may contribute to the ex- 
tinction of the distinctive missions of our Catholic universities. This extinc- 
tion will come about not because of voluntary decision but because critical 
and lawful employment appointments were not made with mission-oriented 
goals in mind. 

In the search for God’s truth and wisdom, both Ex Corde Ecclesiae and 
the Title VII exemptions enable us to continue the important work of the 
Catholic academy—to boldly go where we have gone before. 








IRS INTERMEDIATE SANCTIONS: How 
THEY WILL Impact COLLEGES 
AND UNIVERSITIES 
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On July 30, 1998, the Department of Treasury issued for public comment 
its eagerly awaited proposed regulations implementing the intermediate 
sanctions provisions for public charities under § 4958 of the Internal Revenue 
Code.' The provisions impose penalty excise taxes on transactions with par- 
ties who take improper advantage of public charities for their own private 
benefit. The implementing regulations present the most sweeping govern- 
ance and administrative rules that nonprofit organizations have faced since 
the 1959 regulations under § 501(c)(3) defined the parameters for charitable 
activities. 

Colleges and universities will be interested in the intermediate sanctions 
regulations because they are much more specific than the statute in showing 
how the taxes could affect many common institutional transactions. Com- 
pensation not only for the chief administrative officers of a school but also 
for influential academic officers, athletic coaches, and board members can 
potentially be subject to these new taxes. Purchases and sales of property 
from suppliers with a close relationship to the institution, including suppliers 
who are substantial donors, can also potentially be subject to these taxes. To 
balance the risks that are identified more explicitly, the proposed regulations 
explain how institutions that are conscientious in handling the process for 
approving transactions with influential individuals and companies can estab- 
lish important protections from the taxes. 

This article provides an overview of the penalty excise tax scheme and a 
detailed explanation of the proposed regulations. Particular attention is paid 
to aspects of the rules that make direct reference to colleges and universities 
or are likely to affect typical college and university operations. 


BACKGROUND 


Until intermediate sanctions were enacted in July of 1996, the Internal 
Revenue Service (IRS) had a single enforcement tool it could use when it 
discovered that a person had abused a public charity by using his influence to 
extract unwarranted benefits for himself or his family. The sanction was rev- 
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Cerny is a former IRS official administering nonprofit organizations, and Livingston was 
recently Deputy Tax Legislative Counsel for Tax Legislation at the Department of 
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1. Prop. Treas. Reg. § 53.4958-1 to § 53.4958-7, 63 Fed. Reg. 41.4 (1998). All statu- 
tory references are to the Internal Revenue Code of 1986. All regulatory references are to 
the Treasury Regulations promulgated under the Code. 
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ocation of tax-exempt status, and it could have a devastating effect on a char- 
ity, especially if it relied on either deductible charitable contributions or tax- 
exempt financing for support. Revocation is often a disproportionate and 
misdirected sanction, inappropriately punishing an organization, its employ- 
ees, and most importantly, those it serves, while allowing the insiders who 
benefited from the abusive transaction to retain the benefit of their 
misconduct. 


The concept of intermediate sanctions for charities — sanctions short of 
revocation of tax exemption — was introduced into the Internal Revenue 
Code with the 1969 enactment of the private foundation rules. These rules 
establish a two-tier penalty tax system for self-dealing transactions, expendi- 
tures for non-charitable purposes, and certain other broad categories of acts. 
The suggestion that intermediate sanctions be extended to public charities 
was made as early as 1977, in the report of the Commission on Private Phi- 
lanthropy and Public Needs (often known as the Filer Commission).? 


In 1976, and again in 1987, Congress created a form of intermediate sanc- 
tions for public charities that engage in lobbying or political activities in vio- 
lation of the requirements of § 501(c)(3).* However, it did not turn to the 
need for intermediate sanctions for violations of the prohibition on private 
inurement until the early 1990s when it became concerned about improprie- 
ties involving a few tax-exempt charities and the IRS’s inability to deal with 
these potentially abusive transactions short of revocation of tax exemption. 

The Clinton Administration shared Congress’s concern that existing tax 
law did not adequately to curtail abusive transactions. The Administration’s 
views were first expressed by IRS Commissioner Margaret Richardson testi- 
fying at a hearing of the House Ways and Means Oversight Committee inves- 
tigating specific cases of perceived abuse.* Richardson stressed that the 
absence of any sanctions short of revocation for public charity violations of 
the private inurement and private benefit rules was creating serious enforce- 
ment problems for the Service. The Commissioner noted that the conse- 
quences of revocation are often highly disproportionate to the violation, and 
often punish the wrong parties by threatening the continued existence of the 
public charity and its ability to perform needed services for its community 
while allowing those abusing the charity to retain the benefits of their 
misconduct. 





2. DEPARTMENT OF TREASURY, COMM’N ON PRIVATE PHILANTHROPY AND Pus. 
NEEDs, GIVING IN AMERICA 173-8 (1975). The Department of the Treasury subsequently 
wrote to the Chairman of the House Ways and Means Committee and the Chief of Staff of 
the Joint Committee on Taxation advocating the adoption of measures substantially simi- 
lar to those recommended by the Commission. 

3. In 1976, Congress incorporated a form of intermediate sanctions in the § 50i(h) 
rules governing lobbying by public charities, and, in 1987, adopted a two-level, foundation- 
type penalty tax scheme in § 4955 for public charity violations of the prohibition on inter- 
vention in political campaigns. 

4. Federal Tax Laws Applicable to the Activities of Tax-Exempt Charitable Organiza- 
tions: Hearings Before the Subcomm. on Oversight of the House Comm. on Ways and 
Means, 103rd Cong. (1993) (statement of Margaret Richardson, Commissioner, IRS). 
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Although the IRS has made increasing use of closing agreements, requir- 
ing public charities to take various corrective acts as a condition for the Ser- 
vice refraining from proposing revocation of exemption, the Commissioner 
stressed the limitations of this strategy. In particular, she noted that because 
closing agreements are negotiated on a case-by-case basis, it is difficult to 
ensure consistent results, and further, because closing agreements are negoti- 
ated after the violation and are not publicized, they provide limited guidance, 
or deterrence, for other organizations. Furthermore, they can reach only the 
organization and not the individuals who have drained its resources. 

Not long after the Commissioner’s testimony, the Administration pro- 
posed that intermediate sanctions, short of revocation, be enacted for public 
charities in violation of the inurement prohibition. The Department of Treas- 
ury consulted with the IRS and then forwarded to Congress a detailed propo- 
sal for legislation intended to provide the government with effective targeted 
sanctions. The general approach was to adopt a series of graduated levels of 
penalty taxes on “disqualified persons” and “organization managers” that en- 
gage in “excess benefit transactions” for their own private benefit with “ap- 
plicable tax-exempt organizations.”° 

Congress agreed that it needed to cure this serious weakness in the tax 
law, and with broad support from the charitable sector enacted a “narrowly 
tailored” intermediate sanctions scheme, based on the Treasury proposal, 
taxing excess benefit transactions and unreasonable compensation agree- 
ments between public charities and disqualified persons. The legislation also 
extended the inurement proscription to § 501(c)(4) organizations and made 
them subject to intermediate sanctions as well. Intermediate sanctions were 
enacted as new § 4958 of the Code on July 30, 1996. 


GENERAL OVERVIEW OF THE STATUTORY SCHEME 


Under § 4958, a tax applies to each “excess benefit transaction” involving 
a § 501(c)(3) or § 501(c)(4) organization. An “excess benefit transaction” is 
a transaction in which an applicable tax-exempt organization provides an 
economic benefit directly or indirectly to or for the use of a disqualified per- 
son and the value of the economic benefit exceeds the value of the considera- 
tion provided in return. A “disqualified person” is generally a person 
(including not only a natural person but also a trust, estate, association, or 
corporation) in a position to exercise substantial influence over the affairs of 
the organization.° A “disqualified” person can also be a member of the fam- 
ily of an individual with substantial influence or an entity in which more than 
thirty-five percent of the ownership or beneficial interests are held by per- 
sons with substantial influence. The disqualified person who receives the 
benefit must pay the tax on the excess benefit transaction. 

The tax on excess benefit transactions has two tiers. The first tier tax is 
equal to twenty-five percent of the excess benefit the disqualified person re- 





5. Treasury Sends Congress Details of Penalty Proposal for Abusive Exempts, 1995 
Daily Tax Rep. (BNA) 153 (Aug. 8, 1995). 
6. LR.C. § 4958(f)(1)(A) (1998). 





868 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 25, No. 4 


ceives (i.e. twenty-five percent of the excess of the value of the benefit re- 
ceived over the value of the consideration provided in return). The second 
tier tax is equal to 200% of the excess benefit the disqualified person re- 
ceives. The disqualified person must pay the second-tier tax if the excess 
benefit transaction is not corrected before the IRS issues a notice of defi- 
ciency for or assesses the first-tier tax. 

A separate tax is imposed under § 4958 on the participation of any “organ- 
ization manager” in an excess benefit transaction, knowing it to be such a 
transaction, unless the participation is not willful, or is due to reasonable 
cause. The tax must be paid by the organization manager and is equal to ten 
percent of the excess benefit. The maximum tax that can be imposed on the 
participation of organization managers is $10,000 per transaction. If more 
than one organization manager is liable for the tax with respect to a single 
transaction, then each such manager is jointly and severally liable for the tax 
owed. An individual who is both a disqualified person and an organization 
manager can be liable for both the tax on the transaction itself and the organ- 
ization manager tax. 

The tax on excess benefit transactions and the tax on participation in ex- 
cess benefit transactions by organization managers apply generally to trans- 
actions occurring on or after September 14, 1995. There is an exception for 
transactions that occur pursuant to a contract that was binding before Sep- 
tember 14, 1995. 

As part of the scheme, Congress provided for abatement of the first-tier 
tax if it can be established that the excess benefit transaction was due to 
reasonable cause, not due to willful neglect, and the transaction was cor- 
rected within ninety days after the IRS mailed a notice of deficiency. 
Although not made a part of the legislation, the House Report expressed the 
intent that parties to a transaction are entitled to rely on a “rebuttable pre- 
sumption” that compensation is reasonable and property is given fair market 
value if the compensation or property transaction is approved by disinter- 
ested individuals on behalf of the organization. Data on comparable transac- 
tions is taken into consideration, and the basis of the determination is 
recorded in writing in and around the time the determination is made.’ If 
these three conditions are met, the burden falls on the IRS to introduce new 
evidence showing that compensation was not reasonable or a transaction was 
not at fair market value. 

With the issuance of the proposed regulations, significantly more detailed 
guidance is available to help understand the terms created by the statute and 
the ways in which the taxes may be applied. The definition of key terms and 
the operation of the statute as explained in both the Code and the proposed 
regulations is described in detail in the following sections. 





7. H.R. Rep. No. 104-506, at 56-7 (1996), reprinted in 1996 U.S.C.C.A.N. 1179-80. 
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APPLICABLE TAX-EXEMPT ORGANIZATION 


Generally, an “applicable tax-exempt organization” includes a § 501(c)(3) 
or § 501(c)(4) organization exempt from Federal income tax under § 501(a). 
The organization’s ability to qualify for exemption is determined without re- 
gard to any excess benefit transaction.’ There is also a five-year look-back 
rule. If an organization has been described in § 501(c)(3) or § 501(c)(4) and 
is exempt from tax under § 501(a) at any time during the five year period 
ending on the date of the transaction, then it is considered an applicable tax- 
exempt organization for purposes of § 4958. 


The proposed regulations make clear that for purposes of § 4958, an or- 
ganization will be treated as described in § 501(c)(3) and exempt under 
§ 501(a) only if the IRS is permitted to treat the organization as such under 
the rules of § 508.° Section 508 allows the IRS to treat an organization as 
described in § 501(c)(3) only if: 


e the IRS has given the organization a written determination that it is 
described in § 501(c)(3);!° 


e the organization is a church, an integrated auxiliary of a church, or a 
convention or association of churches;!! or 


e the organization is not a private foundation, and its gross receipts in 
each taxable year are normally not more than $5,000.'? 


The proposed regulations make clear that for purposes of § 4958, an or- 
ganization will be treated as described in § 501(c)(4) and exempt under 
§ 501(a) only if: 





8. Because the excess benefit transaction would constitute inurement in violation of 
the requirements of § 501(c)(3) and § 501(c)(4), if taken into account, it would have an 
effect on whether the organization was described in § 501(c)(3) or § 501(c)(4). Until Sep- 
tember 14, 2000, the look-back period will be less than five years. Instead, it will be the 
period beginning September 14, 1995 and ending on the date of the transaction. 

9. Prop. Treas. Reg. § 53.4958-2(b), 63 Fed. Reg. 41486 (1998). 

10. LR.C. § 508(a)(1) (1998). 

11. I.R.C. § 508(c)(1)(A) (1998). There are no formal statutory or regulatory defini- 
tions of what constitutes a church for these purposes. There, is however, regulatory gui- 
dance on what constitutes an “integrated auxiliary of a church.” Under § 6033(a)(2)(A), 
churches, their integrated auxiliaries, and conventions or associations of churches are ex- 
empted from the requirement of filing an annual information return that applies to most 
other § 501(c)(3) organizations. Treasury Regulation § 1.6033-2(h) defines an integrated 
auxiliary of a church as an organization that is described in § 501(c)(3), is not a private 
foundation, is “affiliated with a church or convention or association of churches and [is] 
internally supported.” Further guidance is then provided on the affiliation and internal 
support requirements. Three examples illustrate the operation of this standard. 

Even if religiously affiliated, most colleges and universities, other than seminaries, will 
not be integrated auxiliaries of churches. They will not meet the internal support require- 
ment if they offer admission to the general public and normally receive more than half of 
their support from fees paid for their services, government sources, and publicly solicited 
contributions. See Treas. Reg. § 1.6033-2(h)(4) (1998). 

12. LR.C. § 508(c)(1)(B) (1998). 
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the IRS has given the organization a written determination that it is 
described in § 501(c)(4); 


the organization has filed an application with the IRS for recogni- 
tion of exemption under § 501(c)(4); 


the organization has filed an information return as a § 501(c)(4) or- 
ganization under the IRC or accompanying regulations; or 


the organization has held itself out as being described in 
§ 501(c)(4).1° 


State and Local Government Entities 


Certain entities that are formed and operated under the auspices of state 
or local government, such as hospitals and universities, meet the require- 
ments to be described in § 501(c)(3) — or perhaps § 501(c)(4) — but they do 
not always apply to the IRS for a determination letter. These institutions do 
not need a § 501(c)(3) or § 501(c)(4) determination letter to be relieved of 
their federal income tax burden if they are considered a part of the state or 
local government, which is not taxed under federal law, or if running the 
institution is considered an essential governmental function that does not 
generate income subject to tax under § 115 of the Internal Revenue Code.'* 
However, some such institutions elect to apply for and receive a § 501(c)(3) 
determination letter. If a state or local governmental entity has a determina- 
tion letter concluding that the entity is described in § 501(c)(3) or § 501(c)(4) 
and exempt from tax under § 501(a), then under the proposed regulations the 
entity is an applicable tax-exempt organization for purposes of § 4958. Con- 
versely, if a state or local governmental entity does not have an IRS determi- 
nation letter concluding that the entity is described in § 501(c)(3) or 
§ 501(c)(4) and exempt from tax under § 501(a), and the entity has not ap- 
plied for such a letter, filed an information return as a § 501(c)(4) organiza- 
tion, or otherwise held itself out as a § 501(c)(4) organization, then the entity 
would not be an applicable tax-exempt organization for purposes of § 4958. 





13. Prop. Treas. Reg. § 53.4958-2(c), 63 Fed. Reg. 41,486 (1998). One commentator 
has questioned whether the regulation makes clear that intermediate sanctions do not ap- 
ply to organizations, which could be described in § 501(c)(4), but ultimately do not qualify 
or claim to be exempt. The structure of the regulation prevents an organization from being 
subject to intermediate sanctions without its knowledge and the agreement of the IRS that 
the organization is in fact described under § 501(c)(4) and exempt under § S501(a). If the 
organization does not qualify for exemption, it is not an applicable tax-exempt organiza- 
tion within the definition of § 4958(e), and the IRS has no authority to impose intermedi- 
ate sanctions on the organization’s transactions. If the organization could qualify but has 
elected not to be exempt, then it will not be taking any of the actions, e.g. filing an exemp- 
tion application or representing itself to the public as a § S01(c)(4) organization, that would 
cause it to be treated as an applicable tax-exempt organization under the regulations. 

14. Section 115 provides that gross income does not include income “derived from... 
the exercise of any essential governmental function and accruing to a State or any political 
subdivision thereof, or the District of Columbia... .” 
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Application to Colleges and Universities 


Private nonprofit colleges and universities will generally be considered ap- 
plicable tax-exempt organizations because they usually possess determination 
letters from the IRS. Colleges and universities that are organized and oper- 
ated by state or local government are generally not applicable tax-exempt 
organizations unless they have obtained § 501(c)(3) determination letters 
from the IRS. In the latter case, the proposed regulations would make a 
state or local institution with a determination letters an applicable tax-ex- 
empt organization.'> Foreign colleges and universities will not be considered 
applicable tax-exempt organizations if they receive substantially all of their 
support from sources outside the United States.'° Even if religiously affili- 
ated, most colleges and universities, other than seminaries, will not be inte- 
grated auxiliaries of churches because they offer admission to the general 
public and normally receive more than half of their support from fees paid 
for their services, government support and publicly solicited contributions. 
As a result, they are not considered “internally supported” and do not meet 
the definition in the regulations of an integrated auxiliary. 


DISQUALIFIED PERSONS 


The statute defines a “disqualified person” as an individual who, at any 
time during the five years prior to the transaction in question, was “in a posi- 
tion to exercise substantial influence over the affairs of the organization.”!” 


The statute also provides that any member of a disqualified person’s family, 
as well as any entity in which a disqualified person or family member owns 
more than thirty-five percent of the control or beneficial interests, is also a 
disqualified person.'* For purposes of these rules, a person’s family includes 
the following individuals: 


® spouse; 
e brother or sister (including half-brothers and sisters); 


e spouse of brother or sister; 





15. Several comments on the proposed regulations have suggested changing this rule. 
J.S. Almond of Purdue University has suggested that the rule be amended to apply to 
organizations that derive their tax exemption solely from § 501(c)(3). He argues that the 
current rule creates an unfair disparity between otherwise similar state and local institu- 
tions. Sheldon Steinbach, writing on behalf of the American Council on Education, has 
suggested providing an exception for any state or local college or university that applied 
for a determination letter and received it before § 4958 was enacted. He argues that once a 
determination is given, it cannot be “given back,” and it is unfair to subject these institu- 
tions to sanctions that they could not have considered at the time they applied for 
exemption. 

16. Prop. Treas. Reg. § 53.4958-2(c), 63 Fed. Reg. 41,486 (1998). This position with 
respect to foreign organizations is mandated by § 4948(b), which provides that chapter 42 
“shall not apply to any foreign organization, which has received substantially all of its sup- 
port (other than gross investment income) from sources outside the United States.” I.R.C. 
§ 4958 (1998). 

17. LR.C. § 4958(f)(1)(A) (1998). 

18. LR.C. §§ 4958(£)(1)(B) & (C) (1998). 
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ancestor; 
child; 
grandchild; 
e great grandchild; 
e spouse of child, grandchild or great grandchild.'? 


Note that aunts, uncles and cousins are not included in this list. 

The proposed regulations provide that certain categories of individuals 
and entities are automatically disqualified persons, certain categories are au- 
tomatically not disqualified persons, and all others fall under a facts and cir- 
cumstances test. The proposed regulations provide a number of helpful 
examples to show how the disqualified person rules work.?° 


Automatic Disqualified Persons 


The proposed regulations list categories of persons including organizations 
or entities, who are deemed to have “substantial influence” over the affairs of 
an organization, regardless of any additional surrounding facts and circum- 
stances. This list includes people who have the power or influence to affect 
major decisions of an organization — whether or not they choose to exercise 
that power. 


In this category are members of the organizations governing body who are 


entitled to vote. Presidents, chief executive officers (CEO), and chief operat- 
ing officers — including persons with different titles who perform these func- 
tions — also are automatic disqualified persons. The regulations specify that 
a person performs the functions of a president, chief executive officer, or 
chief operating officer if that person “has or shares ultimate responsibility for 
implementing the decisions of the governing body or supervising the manage- 
ment, administration, or operation”! of the organization. If more than one 
person has these responsibilities, i.e., there is more than one CEO, all indi- 
viduals with the responsibilities of a CEO are automatic disqualified persons. 

In addition, treasurers and chief financial officers (CFO) — or any person 
who performs the functions of a treasurer or chief financial officer — are 
deemed to be disqualified persons. The proposed regulations define treas- 
urer or chief financial officer as any person, regardless of title, who “has or 
shares ultimate responsibility for managing the organization’s financial assets 
and has or shares authority to sign drafts or direct the signing of drafts, or 
authorizes electronic transfers of funds, from organization bank accounts.”?? 
As with CEOs, there may be more than one treasurer or CFO; if so, each will 
be an automatic disqualified person. 





19. LR.C. § 4958(f)(4) (citing § 4946(d)) (1998); Prop. Treas. Reg. § 53.4958-3(b)(1), 
63 Fed. Reg. 41,486 (1998). 

20. Prop. Treas. Reg. § 53.4958-3, 63 Fed. Reg. 41,498 (1998). 

21. Prop. Treas. Reg. § 53.4958-3(c)(2), 63 Fed. Reg. 41,498 (1998). 

22. Prop. Treas. Reg. § 53.4958-3(c)(3), 63 Fed. Reg. 41,498 (1998). 
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Finally, persons with a material financial interest in a provider-sponsored 
organization in which a tax-exempt hospital participates are deemed to be 
disqualified persons. These would include physicians who have a material 
financial interest in a physician-hospital organization or a preferred provider 
network that includes a § 501(c)(3) or § 501(c)(4) tax-exempt hospital.”? 


Persons Who Are Deemed Not To Be Disqualified Persons 


The proposed regulations are helpful in that they include two categories of 
persons who are deemed not to be disqualified persons — regardless of the 
surrounding facts and circumstances.” The first category is other public char- 
ities described in § 501(c)(3) and exempt under § 501(a). The second cate- 
gory is significant for smaller organizations; it excludes employees: 


¢ who receive total economic benefits from the organization of less 
than the amount of compensation that causes someone to be a 
“highly compensated employee” under the Code, i.e., approximately 
$80,000 per year for 1998;75 


e who are neither automatic disqualified persons (such as a member 
of the board, CEO, or CFO) nor family members (or thirty-five per- 
cent controlled entities) of an automatic disqualified person;?° and 


e¢ who are not “substantial contributors” to the organization. “Sub- 
stantial contributor” is defined as someone whose contributions ex- 
ceed both $5,000 and two percent of the organization’s total 
contributions to date.’ 


The examples clarify that the $80,000 threshold applies to the total value 
of compensation plus any other economic benefits received from the organi- 
zation. Thus, for example, a person who receives a salary of less than $80,000 
per year for services rendered to the charity, but also sells property to the 
charity for a payment exceeding $20,000, does not qualify for the automatic 
non-disqualified person treatment if the organization’s total combined pay- 
ment for salary and the property exceeds $80,000.78 





23. This result is largely compelled by § 501(0) of the Code, which declares that such 
persons are private shareholders or individuals with respect to the organization. Paying 
unreasonable compensation to such a person or engaging in a non-fair market value trans- 
action for that person’s benefit would constitute inurement. The definition of what consti- . 
tutes an excess benefit transaction is built on the inurement standard, and Congress 
expressed an expectation that what is inurement under § 501(c)(3) would constitute an 
excess benefit transaction under § 4958. H.R. Rep. No. 104-506, at 59 (1996). 

24. Prop. Treas. Reg. § 53.4958-3(d), 63 Fed. Reg. 41,498 (1998). 

25. Prop. Treas. Reg. § 53.4958-3(d)(2)(A), 63 Fed. Reg. 41,498 (1998). 

26. Prop. Treas. Reg. § 53.4958-3(d)(2)(B), 63 Fed. Reg. 41,498 (1998). 

27. Prop. Treas. Reg. § 53.4958-3(d)(2)(C), 63 Fed. Reg. 41,498 (1998). 

28. Prop. Treas. Reg. § 53.4958-3(d)(2)(A), 63 Fed. Reg. 41,498 (1998). 
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Facts and Circumstances Test 


In all cases other than those where a person is deemed automatically 
either to be or not to be a disqualified person, the proposed regulations apply 
a “facts and circumstances” test to determine a person’s status.*? The regula- 
tions provide a non-exclusive list of facts and circumstances tending to show 
whether a person has substantial influence over an organization. Factors’ 
tending to show a person has substantial influence include the following: 


e the person is a founder of the organization; 


e the person is a substantial contributor to the organization; 


the person receives compensation based on revenues from activities 
that the person controls; 


the person has authority to control a “significant portion” of the 
capital expenditures, operating budget, or compensation of employ- 
ees of the organization; 


the person has managerial authority or is a “key advisor” to a per- 
son with managerial authority; 


the person owns a controlling interest in an entity that is a disquali- 
fied person.*° 


Again, these are factors to be considered; they are not an all-inclusive test. 


The regulations also cite certain facts and circumstances’ tending to show a 
person lacks substantial influence. They include the following: 


the person has taken a vow of poverty as an employee or agent of a 
religious organization; 


the person is an independent contractor, such as an attorney or ac- 
countant, acting in that capacity and without a potential economic 
interest in the transaction being questioned (other than receipt of 
fees for professional services);*! 


if the person is a contributor, the person receives only such prefer- 
ential treatment as is available to any other donor making a compa- 
rable contribution as part of a solicitation designed to attract a 
substantial number of contributions.*? 


There are ten examples provided to illustrate the application of all three 
categories. 





29. Prop. Treas. Reg. § 53.4958-3(e)(2), 63 Fed. Reg. 41,498 (1998). 

30. Prop. Treas. Reg. § 53.4958-3(e)(2)(i)-(vi), 63 Fed. Reg. 41,499 (1998). 

31. It should be noted, however, that the independent contractor factor does not ap- 
ply if the person is advising the organization with respect to a transaction that might eco- 
nomically benefit him or her, either directly or indirectly, aside from fees received for 
professional services rendered. 


32. Prop. Treas. Reg. § 53.4958-3(e)(3)(i)-(iii), 63 Fed. Reg. 41,499 (1998). 
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No Initial Transaction Exception 


The proposed regulations clearly omit an “initial transaction exception,” 
commonly referred to as the “first bite rule.” Such a rule would have de- 
clared that a person who has no existing relationship with an organization 
cannot become a disqualified person as a result of negotiating an initial 
agreement with the organization. Comments submitted prior to the release 
of the proposed regulations argued in favor of such a rule on the ground that 
a person generally does not have “substantial influence” over an organization 
prior to execution of this first agreement. 

The proposed regulations have directly rejected that position in providing 
no exception for payments made under a contract that was signed at a time 
the recipient did not yet have substantial influence over the affairs of the 
organization.*? Thus, although an individual may not have substantial influ- 
ence over the organization on the day his contract is signed making him the 
CEO, he will be a disqualified person by the time payments are made under 
the contract. This position again increases the importance of adopting sound 
policies and procedures for negotiating and approving compensation and 
other arrangements not only with persons who clearly are disqualified per- 


sons but also with people who are likely to become disqualified persons in 
the future. 


Application to Colleges and Universities 


Colleges and universities will have a number of disqualified persons, in- 
cluding all of the voting members of their governing boards, their presidents 
or chancellors, and their chief financial officers. The examples in the pro- 
posed regulations apply the facts and circumstances test in ways that could 
bring many people under the disqualified person category. One of the exam- 
ples concludes that the dean of a law school is a disqualified person with 
respect to the university of which the law school is part. Even though the 
dean has direct managerial authority over only the law school, the example 
reasons that because the university relies on the law school’s reputation to 
attract students, alumni support and other grants, the dean has substantial 
influence over the entire university. The example suggests that other key 
figures who manage a part of a university’s operations, such as the coach of a 
nationally known athletic team or the prize-winning researcher at a medical 
school, may be disqualified persons. Facts like reputation, importance in 
fund-raising, and relative clout within a large institution will vary tremen- 
dously individual to individual and school to school. 

Another example in the proposed regulations concludes that a substantial 
contributor to a repertory theater company does not have substantial influ- 
ence over the company even though the size of her donation entitles her to 
special privileges, like an invitation to a special opening night function or a 





33. It has been observed that the Tax Court’s decision in United Cancer Council v. 
Commissioner, 109 T.C. 326 (1997), provides support for the view that a person can gain 
substantial influence from an initial transaction. However, that decision was recently re- 
versed by the Seventh Circuit and remanded for further consideration. 
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special number to call for ticket exchanges. The example relies on the fact 
that similar privileges were given to other contributors at the same or higher 
levels. It is helpful in removing any fear that a standardized donor recogni- 
tion program will cause lots of generous contributors to become disqualified 
persons. However, colleges and universities with sophisticated development 
programs trying to secure large and unusual gifts may wish to offer unusually 
generous treatment to donors in return. In these cases, the proposed regula- 
tions raise a question as to whether providing uniquely attentive treatment to 
the very largest donors will suggest that the donors have substantial influence 
and cause them to be classified as disqualified persons. 

Colleges and universities that run hospitals will be interested in the two 
examples that evaluate whether doctors on hospital staffs have substantial 
influence over the hospital. One concludes that a staff physician with no spe- 
cial managerial authority is not a disqualified person. However, another con- 
cludes that the chairman of a department responsible for a principal part of 
the hospital’s revenues who has authority over the department’s budget and 
the bonuses paid to fellow doctors in the department does have substantial 
influence over the hospital. If the hospital is part of a university and not a 
separate legal entity, further analysis would be required, similar to that used 
for the law school dean in the example described above, to determine 
whether the doctor is a disqualified person with respect to the university. 


However concrete certain aspects of these tests appear to be, when ap- 
plied to complex institutions like colleges and universities, it will be very dif- 
ficult to know in advance who all of the disqualified persons are within the 
institution. The facts and circumstances test makes the uncertainty even 
greater. For example, institutions may have a number of boards, councils or 
committees with differing degrees of authority over institutional affairs. Vot- 
ing members of the principal board are clearly disqualified persons under the 
proposed regulations, but members of other councils or committees may 
need to be considered as well. Institutions that have multiple campuses will 
need to ask whether they have someone who meets the definition to be a 
CEO and CFO on each campus and whether each of these individuals is a 
disqualified person with respect to the entire institution. As the American 
Insitute of Certified Public Accountants (AICPA) has noted in its comments, 
knowing who is a substantial contributor to a large and oid institution, like a 
college or university, can be very difficult. The AICPA recommended revis- 
ing the test for substantial contributors in the regulations to include only per- 
sons who have contributed more than two percent of the organization’s total 
support during the year in which the potential excess benefit transaction oc- 
curs and the three preceding years. 


The proposed regulations add specificity but do not eliminate the ambigu- 
ity inherent in the statutory definition of disqualified person. Therefore, col- 
leges and universities will want to place an even greater emphasis on having 
sound practices and procedures designed to monitor that the school is not 
paying excess compensation or more than fair market value in its transactions 
with anyone who is or might be a disqualified person. 
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Excess BENEFIT TRANSACTIONS 


Fundamentally, intermediate sanctions are a tax on excess benefit transac- 
tions. Therefore, the definition of “excess benefit transaction” lies at the 
heart of the scheme. Under § 53.4958-4 of the proposed regulations, an “ex- 
cess benefit transaction” includes “any transaction in which an economic 
benefit is provided by an applicable tax-exempt organization directly or indi- 
rectly to or for the use of any disqualified person if the value of the economic 
benefit provided exceeds the value of the consideration (including the per- 
formance of services) received for providing such benefit.”>4+ Payment of an 
amount that is more than reasonable compensation for services or more than 
fair market value for property will result in an excess benefit transaction if 
the excess is being provided to a disqualified person. 

The regulations state that an excess benefit may be provided to a disquali- 
fied person directly or indirectly through an entity “controlled by or affiliated 
with” the applicable tax-exempt organization, such as a taxable subsidiary. 
The key regulatory concern appears to be whether the applicable tax-exempt 
organization has caused the excess benefit to be delivered through the con- 
trolled or affiliated organization. The proposed regulations make specific 
reference to a parent organization that engages in an excess benefit transac- 
tion when it “causes” its subsidiary to pay excessive compensation to some- 
one who is a disqualified person of the parent.*> 

The proposed regulations imply that there will not be an excess benefit 
transaction if a subsidiary or an affiliate of an applicable tax-exempt organi- 
zation pays excessive compensation to one of the organization’s disqualified 
persons without the knowledge or participation of the tax-exempt organiza- 
tion. Nevertheless, the proposed regulations put organizations on notice that 
transactions with their subsidiaries and affiliates may be excess benefit trans- 
actions in certain cases. Therefore, to the extent an institution has the capac- 
ity to direct the action taken by its affiliate or subsidiary, including through 
the action of overlapping boards, it should be sure the same practices and 
procedures are being applied for the affiliate or subsidiary’s transactions as 
the institution applies to its own direct transactions. 


Reasonable Compensation and Fair Market Value 


The standard for determining what is reasonable compensation for serv- 
ices is the same used for years in determining whether compensation is rea- 
sonable and, therefore, deductible as a business expense under § 162 of the 
Code.*° Accordingly, the regulations provide that compensation is reason- 
able only if the amount paid “would ordinarily be paid for like services by 
like enterprises under like circumstances.” 





34. Prop. Treas. Reg. § 53.4958-4, 63 Fed. Reg. 41,500 (1998). 

35. Prop. Treas. Reg. § 53.4958-4(a)(2), 63 Fed. Reg. 41,500 (1998). 

36. See Treas. Reg. § 1.162-7(b)(3) (1960). The House Report accompanying the in- 
termediate sanctions legislation stated that existing tax law standards would apply in deter- 
mining reasonableness of compensation. H.R. Rep. No. 104-506, at 56 (1996). 
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In determining the reasonableness of compensation, all items of compen- 
sation must be considered, including salaries, bonuses, deferred compensa- 
tion that is both earned and vested, severance payments, and all fringe 
benefits (except § 132(d) “working condition fringe benefits” and § 132(e) 
“de minimis fringe benefits”). 

Similarly, the standard for fair market value is also based on the long- 
standing definition used for purposes of the § 162-business expense deduc- 
tion. Thus, fair market value is the price at which property or the right to use 
property would change hands between a willing buyer and a willing seller.*’ 

For purposes of determining what compensation a willing buyer would pay 
a willing seller, generally the circumstances existing at the time the contract 
to pay compensation becomes binding are taken into account, not those in 
existence at the time compensation is actually paid. Institutions should note 
that if a contract provides for termination or cancellation at will at the end of 
a particular term, and the institution elects to continue the contract, an agree- 
ment will be considered new as of the date the termination or cancellation 
would have taken effect.** 

Thus, the circumstances in existence at what would have been the termina- 
tion date become relevant rather than the circumstances in existence when 
the contract was originally negotiated and signed. However, the rules are 
slightly different for contracts with significant contingencies. The proposed 
regulations indicate that where contingencies make it impossible to deter- 
mine reasonableness of compensation under a contract based on circum- 
stances existing at the date the contract for services was made, the 
reasonableness determination will be made based on all facts and circum- 
stances beginning at the time the contract becomes binding up to and includ- 
ing circumstances existing on the date of payment. 

If an excess benefit transaction occurs, it takes place on the date on which 
the excess benefit is received for federal income tax purposes.*? This rule has 
important consequences for contracts that extend over a long period of time. 
First, if a payment under a long-term contract is determined to be an excess 
benefit transaction, the organization risks engaging in additional excess bene- 
fit transactions when it makes subsequent contractual payments unless it 
modifies the terms of the agreement.*” 

Such a modification is clearly in the best interest of the institution, but it 
may be difficult to accomplish once a contractual liability to the other party 
has been established. Therefore, institutions may wish to preserve their abil- 
ity to amend extended agreements in response to issues arising under the 
intermediate sanctions rules. Second, if an institution enters into a long-term 





Prop. Treas. Reg. § 53.4958-5(b)(2), 63 Fed. Reg. 41,503 (1998). 

Prop. Treas. Reg. § 53.4958-1(g)(2), 63 Fed. Reg. 41,497 (1998). 

Prop. Treas. Reg. § 53.4958-1(e), 63 Fed. Reg. 41,493 (1998). 

The preamble to the proposed regulations specifically alerts organizations to this 
possibility. It notes that correction of an excess benefit transaction occurring under an 
extended contract does not necessarily require cancellation of the contract. Rev. Proc. 98- 
45, 1998-34 I.R.B. 12. However, the contract may have to be modified or cancelled in 
order to avoid future excess benefit transactions. 
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contract that is subject to a contingency, there may be a long gap in time 
between the time the contract becomes binding and the time payment is 
made and the circumstances that will affect the reasonableness determination 
are established. A contract that may have been reasonable under certain 
assumptions when negotiated may not be reasonable by the time the contin- 
gency is resolved, leaving the institution vulnerable to participation in an ex- 
cess benefit transaction. In light of this possibility, institutions will want to 
think very carefully before including unpredictable contingencies in contracts 
with long terms. 


Treatment of Fringe Benefits 


Although working condition fringe benefits and de minimis fringe benefits 
are excluded from compensation for purposes of intermediate sanctions, a 
number of fringe benefits that are excluded from the employee’s income for 
income tax purposes are included in compensation for intermediate sanctions 
purposes. To see this difference, consider the president of a university who is 
required to live on campus in a specific house. The housing is provided rent- 
free. Under the institution’s tuition remission plan, the president’s two chil- 
dren are attending the institution as undergraduates free of charge. The 
president is not required to include the value of the housing in income for 
income tax purposes because it is qualified campus lodging described in § 119 
of the Code. The tuition remission is also excluded from the President’s in- 
come under § 117(d) of the Code. However, the institution would be re- 
quired to include the value of both of those items in the President’s 
compensation for purposes of determining whether the president’s compen- 
sation resulted in an excess benefit transaction. 


Timing questions also arise in connection with deferred compensation ar- 
rangements. The proposed regulations require the inclusion of deferred 
compensation that is “earned and vested.” However, under § 457 of the 
Code, deferred compensation, if properly structured, is not included in the 
employee’s income while there exists a “substantial risk of forfeiture.” What 
happens if the president’s right to receive the deferred compensation is fully 
earned and vested because of his years of service, but the funds that may be 
used to cover the deferred compensation liability are subject to claims of the 
university’s creditors? The proposed regulations include the deferred com- 
pensation in the president’s compensation for intermediate sanctions pur- 
poses as soon as it is earned and vested even though it will not be included in 
his income for income tax purposes until the substantial risk of forfeiture is 
eliminated. 

Specific statutory rules to determine the tax treatment of certain benefits 
have been developed over time. The specific exclusions avoid the necessity 
of allocation between the business component of the benefit and the personal 
component of the benefit, as well as the difficult factual inquiry into whether 
the expense is sufficiently business-related to be excludable as a working con- 
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dition fringe benefit.41 Rather than avoiding this problem, the proposed reg- 
ulations lead directly into it. 


The proposed regulation reflects the IRS and Treasury concern with the 
resources institutions are expending for the benefit of disqualified persons, 
regardless of the tax consequences to the recipients. After all, the goal of 
intermediate sanctions is to ensure charitable resources are being squired 
responsibly to accomplish charitable and educational purposes, not to im- 
properly benefit private individuals by spending more than is necessary to 
receive services. However, from the institutions’ point of view, these benefits 
are being provided, at least in part, for the institution’s benefit, not the em- 
ployee’s. Colleges and universities need responsible adults to supervise resi- 
dential students, and the inducement of free rent is necessary because living 
on campus brings additional responsibilities and inconveniences that employ- 
ees would not voluntarily choose. Colleges and universities would also have 
difficulty retaining a loyal and motivated work force if the employees be- 
lieved they were providing an education they could not afford to provide to 
their own children. Tuition remission plans address this problem. For theo- 
retical consistency, part of the value of some of these benefits should be ex- 
cluded, but the calculation is burdensome. To avoid this problem, the 
American Council on Education has suggested that meals and lodging pro- 
vided for the convenience of the employer that are excludable from the em- 
ployee’s income under § 119 should be disregarded entirely for purposes of 
intermediate sanctions. Deciding whether to accept the administrative con- 
venience of this suggestion even if it removes some additional compensation 
from otherwise appropriate scrutiny under intermediate sanctions will be a 
challenge for the government. 

Another common benefit that presents a problem under intermediate 
sanctions is indemnification for liability. The proposed regulations specifi- 
cally direct that compensation must include the value of insurance coverage 
and indemnification that covers the taxes imposed under § 4958.47 The pro- 
posed regulations also say that compensation includes the amount of premi- 
ums paid for liability or other insurance coverage as well as any payment or 
reimbursement of expenses not covered by the insurance.** Several com- 
ments, including ones submitted by the Howard Hughes Medical Institute, 
recommend changing this rule.44 The commentators argue that insurance or 
indemnification for board members and executives covers what are truly cor- 
porate costs and, therefore, should not logically be considered compensation. 





41. See, e.g., Treas. Reg. § 1.132-5(a)(1) (1989); Treas. Reg. § 1.162-2(b)(2) (1968). 

42. Prop. Treas. Reg. § 53.4958-4(a)(4), 63 Fed. Reg. 41,501 (1998). 

43. Prop. Treas. Reg. § 53.4958-(4)(b)(3)(ii)(C), 63 Fed. Reg. 49,501 (1998). Some 
practitioners have asked the IRS and Treasury to clarify that proceeds from such an insur- 
ance policy would not be included in compensation if the premiums for the coverage had 
already been included. 

44. Comments on the Proposed Regulations Relating to the Excise Taxes on Excess 
Benefit Transactions Under Section 4958 of the Internal Revenue Code, submitted by 
Heidi E. Henning and Joan S. Leonard on behalf of the Howard Hughes Medical Institute, 
Chevy Chase, MD, Oct. 19, 1998. 
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In the alternative, commentators have suggested following the model that is 
in the private foundation rules under § 4941 which divides insurance and in- 
demnification into two categories, compensatory and non-compensatory.* 
Only the compensatory portion, that is the portion that covers fines, penal- 
ties, taxes or liabilities for willful acts or omissions, is included in compensa- 
tion for purposes of determining whether compensation is reasonable. 


Disregarded Benefits 


Although the proposed regulations generally articulate a highly inclusive 
definition of compensation, certain categories of benefits are explicitly disre- 
garded for purposes of determining whether an excess benefit has been pro- 
vided. As noted above, working condition fringe benefits and de minimis 
fringe benefits are disregarded. The proposed regulations also specifically 
call for disregarding reimbursements to members of the organization’s gov- 
erning body for reasonable expenses incurred when attending meetings of 
the governing body. The proposed regulations state that “reasonable ex- 
penses” for this purpose do not include expenses for “luxury travel” or 
“spousal travel.” This provision appears to be technically flawed because it is 
unclear how to reconcile it with the provision that disregards all working con- 
dition fringe benefits. Under the working condition fringe benefit rules of 
§ 132(d), payment of travel expenses is generally excludable as a working 
condition fringe benefit if the travel is related primarily to the taxpayer’s 
trade or business and the expenses are not lavish and extravagant.*° Reim- 
bursements for spousal travel are generally excludable as working condition 
fringe benefits if “the spouse’s . . . presence on the employee’s business trip 
has a bona fide business purpose” and the employee properly substantiates 
the travel.4’ Furthermore, the rules serve to exclude from income working 
condition fringe benefits provided not only to employees but also to bona 
fide volunteers.** Thus, the proposed regulations appear to be giving con- 
flicting instructions: travel reimbursements for board members are to be dis- 
regarded as long as they are not for lavish or extravagant expenses, but are to 
be included if the travel is “luxury travel;” spousal travel reimbursements are 
to be disregarded if the spouse is serving a bona fide business purpose on the 
trip, except that they are to be included no matter what the conditions of 
travel. 

If the explicit limitations on disregarding reimbursements for luxury travel 
rather than the working condition fringe benefit rule were to be applied, it 
would create a fair amount of confusion because there is no crisp definition 
of “luxury travel.” For example, if a college or university invites the mem- 
bers of its board to a national sports championship in which the institution is 
competing, has them attend a business meeting while they are there, and 





45. Treas. Reg. § 53.4941(d)-2(f)(3) and (4) (1998). 

46. I.R.C. § 162(a)(2) (1986); Treas. Reg. § 1.162-2(b) (1968); Treas. Reg. § 1.132- 
5(a)(1) (1989). 

47. Treas. Reg. § 1.162-2(c) (1968); Treas. Reg. § 1.132-5(t)(1) (1989). 

48. Treas. Reg. § 1.132-5(r) (1989). 
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houses them at the same hotel where the team is staying, it is unclear whether 
the reimbursements made to the board members for their travel expenses can 
be disregarded. Does it matter what quality of service is at the hotel? 
Whether the hotel is classified as a “luxury” hotel in travel guides? Whether 
the price doubles for the weekend of the championship because of the de- 
mand for rooms? In the case of spousal travel, could the travel reimburse- 
ment for a board member’s spouse be disregarded if the institution asked the 
spouse to accompany the board member to an alumni fundraising event and 
specifically asked the spouse to solicit particular alumni for donations? 


A number of comments have been submitted suggesting possible clarifica- 
tions as to when travel reimbursements for board members may be disre- 
garded. They tend to advocate following the existing standards for working 
condition fringe benefits. For example, the American Council on Education 
has recommended that travel reimbursements be disregarded unless they vio- 
late the “lavish or extravagant” expenses standard used in § 162 and § 274.*9 
The Association of the Bar of the City of New York has recommended that 
reimbursements for spousal travel be disregarded at least where the spouse is 
performing specific duties at the request of the organization and on its be- 
half.°° That change would be consistent with the rules described above that 
apply when determining whether spousal travel constitutes an excludable 
working condition fringe benefit for an employee. The AICPA has suggested 
that travel reimbursements be disregarded not only for members of the gov- 
erning board attending meetings but also for members of other duly consti- 
tuted committees meeting in an official capacity to conduct business for the 
organization. That suggestion would also be consistent with the working con- 
dition fringe benefit rules. 


An alternative suggested by the District of Columbia Bar Section of Taxa- 
tion may also be helpful. It suggested a safe harbor under which travel ex- 
pense reimbursements would be disregarded if a federal employee would 
have been authorized under federal travel rules to be reimbursed for the 
same expense.*! The federal travel rules establish per diems for travel to 
specific cities and circumstances under which employees may travel business 
class or first class. Adopting such a safe harbor would provide greater cer- 
tainty, but the conflict with the working condition fringe benefit rules would 
still need to be resolved. 





49. Comments on Proposed Regulations Issued Under Section 4958 of the Internal 
Revenue Code, submitted by Sheldon Elliot Steinbach, Vice President and General Coun- 
sel, American Council on Education, Washington, D.C., Nov. 4, 1998. 


50. Comments on the IRS Proposed Rules (REG-246256-96) Imposing Excise Taxes 
on Transactions Providing Excess Benefits to Disqualified Persons of Charitable Organiza- 
tions, submitted by the Committee on Nonprofit Organizations of the Association of the 
Bar of the City of New York, Oct. 30, 1998. 

51. Comments on Two Aspects of the Proposed “Intermediate Sanctions” Regula- 
tions Issued Under Section 4958 of the Internal Revenue Code, submitted by Cynthia M. 


Lewin and Barbara L. Kirschten on behalf of the Section on Taxation of the District of 
Columbia, Nov. 2, 1998. 
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Until final regulations are published and this technical issue is resolved, 
institutions will want to exercise some caution when paying for board mem- 
bers’ travel expenses. The rule limiting the travel reimbursements that are 
disregarded reflects a concern that travel reimbursements above a certain 
level may serve as a vehicle for delivering improper personal benefits to dis- 
qualified persons. For the time being, an organization can most easily benefit 
from the exception that clearly applies to most travel reimbursements by fol- 
lowing an explicit travel reimbursement policy that identifies the business 
purpose for each trip, for the mode of travel and, where applicable, for the 
inclusion of spouses. Throughout the proposed regulations the drafters have 
emphasized the importance of adhering to sound procedures and documenta- 
tion, and this is an instance where applying that general principle could prove 
to be very valuable.*? 

The proposed regulations also disregard economic benefits provided to a 
disqualified person solely in the person’s capacity as a member of or volun- 
teer for the organization for purposes of determining whether compensation 
is unreasonable. In the case of membership benefits, the same benefits must 
be provided to members of the public for a membership fee of seventy-five 
dollars or less per year. Examples of typical membership benefits are ad- 
vance ticket purchase privileges, free parking and gift shop discounts. How- 
ever, benefits provided to donors who contribute a specified amount which is 
more than seventy-five dollars are not disregarded, and therefore could qual- 
ify as “excess benefits” under the general test described above if provided to 
a disqualified person. The IRS and Treasury solicited comments as to 
whether the seventy-five-dollar ceiling was too low, suggesting that they 
would be willing to increase it if given an appropriate rationale. 

Finally, benefits provided to a disqualified person solely as a member of a 
charitable class served by the organization in furtherance of its exempt pur- 
pose are disregarded for § 4958 purposes. An example might be inclusion of 
a disqualified person’s family member in a clinical trial of a new medical 
treatment provided the individual was selected according to the same scien- 
tific criteria used to select the rest of patients. Another example might be a 
scholarship awarded to the child of an employee who met the criteria for 
financial need and academic merit generally applied by the institution in 
awarding such aid. 


REVENUE-SHARING TRANSACTIONS 


Congress directed the IRS and Treasury to write regulations defining when 
certain “revenue-sharing” transactions result in inurement and, consequently, 
are excess benefit transactions. Such revenue-sharing transactions were to be 
proscribed in addition to transactions in which a disqualified person receives 
an economic benefit in excess of the value of the benefit he or she provides in 
return. In response to this direction, the proposed regulations provide a facts 





52. Defining an explicit travel reimbursement policy not only will help organizations 
make justifiable decisions about particular reimbursement requests, the documentation 
will also bolster their ability to defend their practice in the event of IRS review. 
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and circumstances test for determining whether inurement results from a 
transaction in which the economic benefit provided to a disqualified person is 
based on the revenues of one or more of the organization’s activities. For 
these purposes, the proposed regulations do not distinguish between gross 
and net revenues.*? 


“Proportionality” Requirement 


The regulations state that a revenue-sharing transaction may constitute an 
excess benefit transaction resulting in penalties if “at any point, it permits a 
disqualified person to receive additional compensation without providing 
proportional benefits that contribute to the organization’s accomplishment of 
its exempt purpose.” The regulations specify that the relationship between 
the size of the benefit provided and the quality and quantity of the services 
provided in exchange is relevant in determining whether proportionality has 
been achieved.°* Second, the regulations state that the ability of the disquali- 
fied person to control the activities generating the revenues on which his or 
her compensation is based is relevant to the determination of whether pro- 
portionality is maintained.* 

The proportionality test has not been previously articulated and has raised 
a number of questions in written comments. The American Hospital Associ- 
ation has questioned whether quantity or quality of benefit measures the pro- 
portionality. It recommends that the proposed regulation be clarified by 
focusing on the alignment of incentives exclusively in the service of exempt 
purposes that appears to be the key determinant in the examples. The Amer- 
ican Council on Education (ACE) has argued that as long as the amount of 
compensation provided is reasonable, the structure of the arrangement 
should not cause the payment to be an excess benefit transaction. The 
Health Law Section of the Michigan State Bar takes a similar view, saying 
only so much of a payment as is in excess of reasonable compensation should 
be treated as an excess benefit. ACE also notes that the terms of the pro- 
posed regulation would cause clearly proportional arrangements made as 
part of an unrelated trade or business activity to be excess benefit transac- 
tions. For example, paying a commission to someone selling advertising in an 
organization’s journal would be an excess benefit transaction, a result ACE 
believes is not legally supportable. 

Despite the lack of clarity on these points, the regulations do offer three 
examples to illustrate this rule, two of which are especially helpful to colleges 
and universities. In one example, an organization’s investment manager re- 
ceives a bonus equal to a percentage of any increase in the value of the or- 
ganization’s investment portfolio. Because the bonus gives the manager an 
incentive to provide high-quality services, and because the organization will 
receive benefits proportional to any benefit the manager receives, i.e., for 
every $X the manager gets, the organization gets a multiple of $X, the con- 
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tract does not result in an excess benefit transaction under the special rules 
for revenue-sharing transactions.*° For colleges or universities with large in- 
vestment portfolios seeking to compete with private investment firms for tal- 
ented managers, this example should prove helpful in establishing that 
certain types of revenue-based compensation are entirely permissible. 

Another helpful example involves a university professor who develops a 
patentable invention while working for the university. Under his employ- 
ment arrangement, the patent becomes the university’s sole property. The 
university alone decides how the patent it to be used, but it is required to give 
the professor a percentage of any royalties it earns from the patent. The 
example concludes that this is not an excess benefit transaction under the 
special rule for revenue-sharing transactions.*’? Obviously, this last example 
will be of great interest and comfort to colleges and universities because pat- 
ent arrangements of this type are reasonably common. 

A contrasting example involves the manager of an organization’s gambling 
operation. The example concludes that the revenue-sharing arrangement is 
an excess benefit transaction. Under the agreement, the charity collects a 
fixed percentage of the net profits while the manager collects both the oper- 
ating expenses and the remainder of the net profits. Therefore, the manager 
benefits from the profit built into the operating expenses regardless of 
whether the net profits from the gambling operation are high or low. The 
charity benefits only to the extent there are net profits, not in proportion to 
the benefits that the manager collects. The manager controls all aspects of 
the operation generating the revenues, including the expenses, and has no 
incentive to maximize the benefits to the charity. 

Some of the situations that are most difficult to evaluate under the reve- 
nue-sharing portion of the proposed regulation involve incentive compensa- 
tion. Questions are being raised about the permissibility of long-used profit- 
sharing plans to the relatively new practice of “gain-sharing” that some 
health care organizations are adopting for doctors. Treasury and the IRS 
may try to resolve some of this ambiguity in drafting its final regulations 
given how common incentive compensation has become. 


Fair Market Value Not Relevant 


The regulations specifically provide that, for purposes of determining 
whether a revenue-sharing transaction results in inurement, it is not relevant 
whether the disqualified person ultimately receives only fair market value for 
the benefits he or she provides the organization in return. The revenue-shar- 
ing provisions of the proposed regulations thus concern the structure of ar- 
rangements, not their results. If the basic revenue-sharing structure permits 
the disqualified person to receive benefits disproportionate to the benefits he 
or she provides in return, the arrangement is per se an excess benefit 
transaction.** 





56. Prop. Treas. Reg. § 53.4958-5(d), example 1, 63 Fed. Reg. 41,486 (1998). 
57. Prop. Treas. Reg. § 53.4958-5(d), example 3, 63 Fed. Reg. 41,486 (1998). 
58. Prop. Treas. Reg. § 53.4958-5(a), 63 Fed. Reg. 41,486 (1998). 
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The logical result of this focus on structure rather than fair market value is 
that the “excess benefit” in an improper revenue-sharing transaction is the 
entire benefit provided to the disqualified person under the transaction — 
not just the portion of the benefit which exceeds the fair market value of the 
benefit provided in return. Commentators have noted that under this “all or 
nothing” approach, it is unclear how an organization ever could “correct” an 
improper revenue-sharing transaction, particularly when the disqualified per- 
son has provided valuable services under a contract enforceable under state 
law. It would be important to know whether correction would occur if the 
organization reforms the contract and pays a similar amount under a differ- 
ent structure that does not provide for improper revenue sharing. 


Prospective v. Retroactive Application 


The proposed regulations provide that the section on revenue-sharing ar- 
rangements will apply only to revenue-sharing transactions that occur on or 
after the date of publication of final regulations. However, the date a trans- 
action occurs — as defined by the proposed regulations — may well occur 
significantly after an arrangement for revenue sharing is made. For example, 
if an organization enters into a revenue-sharing arrangement before the issu- 
ance of final regulations that provides disproportionate benefits to a disquali- 
fied person which the disqualified person will not receive until after the 
publication of final regulations, the arrangement will be subject to the reve- 
nue-sharing restrictions, even though the contract was signed prior to the 
publication of final regulations.*? 

Anticipating the desire for more specific guidance, the IRS has specifically 
requested comments on the revenue-sharing provisions of the proposed 
regulations. 


Intent to Treat Item as Compensation 


The intermediate sanctions statute explicitly provides that amounts paid 
by an applicable tax-exempt organization will not be considered compensa- 
tion for services unless the organization has clearly demonstrated its intent 
for the payment to serve as compensation. The proposed regulations state 
that the organization must demonstrate its intent by providing “clear and 
convincing evidence that it intended to so treat the economic benefit when 
the benefit was paid.”®' In the absence of such clear and convincing evi- 
dence, the item will not be treated as provided in consideration for services 
— with the usual result that it will be an excess benefit if paid to a disquali- 
fied person. 

The regulations provide that reporting a benefit as compensation on a 
Form W-2, 1099, or 990, prior to the commencement of an audit, constitutes 
clear and convincing evidence of intent to treat the benefit as compensation. 
Alternatively, if the recipient reports the benefit as income on his or her 
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Form 1040, that return will constitute clear and convincing evidence of intent 
to treat the benefit as compensation. An organization that fails to file a re- 
quired information return may still establish clear and convincing evidence of 
intent to treat an item as compensation by showing that the failure to report 
the item as such was due to what IRS rules would consider “reasonable 
cause.” Reasonable cause can be shown by establishing that there were sig- 
nificant mitigating factors with respect to the failure to report, or that the 
failure resulted from events beyond the organization’s control, and the or- 
ganization acted in a reasonable manner to correct the problem upon its 
discovery. 

The regulations also provide that documentation other than tax returns 
may provide clear and convincing evidence that a payment was intended as 
compensation. For example, if a covered organization contracts with a cor- 
poration to perform services, the service contract provides clear and convinc- 
ing evidence that the payments under the contract are intended as 
compensation for services.°? Payments to the corporation need not be re- 
ported to the IRS on an information return, but the contract establishes in- 
tent in this case just as effectively as an information return would. 


Application to Colleges and Universities 


As large complex institutions, colleges and universities will enter into a 
wide array of transactions that need to be evaluated as potential excess bene- 


fit transactions. Smaller charities with fewer employees and less diverse ac- 
tivities may avoid many of the issues colleges and universities will necessarily 
face. Also, given increasing pressures to hold college costs down, institutions 
must become more innovative in structuring compensation arrangements to 
produce more efficient results. These innovations will likely present ques- 
tions under the revenue-sharing restrictions. 

The many factors that go into identifying an excess benefit transaction 
mean that many transactions will have at least some potential to be excess 
benefit transactions and identifying the smaller group that are likely to fit the 
definition will be challenging. To illustrate the analysis involved, consider a 
college or university that has had a food service contract for years with the 
same vendor. The relationship has been very satisfying, and the university 
has placed the head of the vendor company, who is also an alumnus, on the 
board of directors. When it comes time to renew the food service contract, 
the institution’s procurement officer negotiates the contract with the head of 
the vendor. The contract contains a provision that rewards the vendor for 
cost savings by allowing the vendor to keep a portion of any costs saved over 
the previous year. 

In order to determine whether the contract will result in an excess benefit 
transaction, the institution needs to know whether the vendor is itself a dis- 

qualified person because of the degree of the board member’s ownership. If 
' $0, payments under the food service contract may be excess benefit transac- 
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tions if the contract pays more than reasonable compensation for services or 
fair market value for goods, or if the cost savings incentive is considered im- 
permissible revenue-sharing. Even if the scope of the board member’s own- 
ership does not make the company a disqualified person, the institution must 
still consider whether there are other facts and circumstances that give the 
vendor substantial influence over the school. If the vendor is not a disquali- 
fied person, the institution will still have to consider whether the contract 
could indirectly benefit the board member — who is automatically a disquali- 
fied person. 

Assuming such an indirect benefit is possible, the institution has to deter- 
mine whether the board member is receiving more than reasonable compen- 
sation for services or fair market value for property or an inappropriate share 
of revenue. This contract will be only one of thousands of contracts for 
goods and services the institution negotiates each year. Specialized analysis 
for all but the largest and most unusual transactions will be impractical. 
Therefore, in order to get the best protection possible from an intermediate 
sanctions tax, institutions will want to follow the steps established below for 
invoking the rebuttable presumption whenever a person who is, or is likely to 
be, a disqualified person stands to receive any kind of benefit from a transac- 
tion with the institution. 


REBUTTABLE PRESUMPTION THAT A TRANSACTION IS NoT AN EXCEss 
BENEFIT TRANSACTION 


Consistent with the legislative history of § 4958, the regulations provide a 
rebuttable presumption that compensation paid is reasonable, and considera- 
tion paid for property transfers is the fair market value, if the decision-mak- 
ing process with respect to the compensation arrangement or property 
transfer follows prescribed procedures.®? This is an important safeguard for 
organizations. Even if the presumption were not specifically provided in the 
regulations, the prescribed procedures represent “best practices” that should 
be followed when entering into any compensation arrangement or property 
transfer involving a disqualified person. The presumption applies if three 
procedural requirements are met: (1) the arrangement is approved by mem- 
bers of the organization’s governing body or a committee thereof, none of 
whom have a conflict of interest with respect to the transaction; (2) the gov- 
erning body or committee obtained and relied upon appropriate data as to 
comparability or fair market value; and, (3) the governing body, or commit- 
tee adequately and contemporaneously documented the basis for its 
determination. 


Approval by an Independent Board or Committee 


In order to satisfy the first prong of the rebuttable presumption test, the 
board or committee approving the arrangement must consist solely of indi- 
viduals who have no conflict of interest with respect to the arrangement in 





63. Prop. Treas. Reg. § 53.4958-6, 63 Fed. Reg. 41,503-05 (1998). 








1999] IRS INTERMEDIATE SANCTIONS 889 


question. The regulations clarify that if regular members of a board or com- 
mittee have conflicts, the board or committee can still give the necessary ap- 
proval provided that the conflicted members recuse themselves from 
deliberation and voting. Any conflicted directors may meet with other mem- 
bers of the group to answer questions about the transaction, but then must 
leave the room prior to debate and voting on the proposal. 

The proposed regulations also provide guidance as to when a member of a 
board or committee has a conflict of interest.°* Obviously, a member of a 
board who is a disqualified person benefiting from a transaction in question 
has a conflict of interest. Beyond that, persons who are related to a disquali- 
fied person and those who economically benefit from or have a material fi- 
nancial interest affected by the transaction, have conflicts. Further, 
individuals in employment relationships subject to the direction or control of 
such a disqualified person, or who receive compensation or other payments 
subject to the approval of the disqualified person, are considered to have 
conflicts. Finally, anyone who participates in a reciprocal arrangement — 
approving a transaction for the benefit of a disqualified person who has or 
will approve a transaction for the individual’s benefit — has a conflict of 
interest. 

Approval by a board-appointed committee will satisfy this first require- 
ment if the committee is authorized to act on behalf of the organization by 
state law. If the committee’s actions must be ratified by the full governing 
body in order to be effective, the committee’s actions cannot be relied upon 
for purposes of fulfilling the first element required for the presumption. In 
that situation, to earn the presumption, members of the full board approving 
the committee’s actions cannot include anyone with a conflict of interest. 

If state law permits, members of the committee approving the transaction 
on behalf of the organization may be persons who are not members of the 
full board. However, members of the committee whose action is relied upon 
in claiming application of the rebuttable presumption are deemed to be or- 
ganization managers for purposes of the organization manager tax — regard- 
less of whether they otherwise serve as members of the board or officers of 
the organization. 


Appropriate Data 


The proposed regulations provide that the board or committee approving 
the transaction must have appropriate data as to comparability. Relevant 
information includes, but is not limited to: (1) compensation paid by simi- 
larly situated organizations, both taxable and tax-exempt, for functionally 
comparable positions; (2) the availability of similar services in the area; (3) 
“independent compensation surveys compiled by independent firms;”® (4) 
actual written offers from similar organizations competing for the disquali- 
fied person; and (5) if the transaction involves the transfer of property, in- 
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dependent appraisals of that property.°° The proposed regulations include a 
special rule intended to make compliance with this element of the presump- 
tion easier for small organizations.°’? When approving compensation arrange- 
ments, organizations with annual gross receipts of less than $1 million may 
rely on data as to “compensation paid by five comparable organizations in 
the same or similar communities”® for similar services. For this purpose, an 
organization’s annual gross receipts are determined on a rolling average of 
the three prior taxable years. Organizations related by common control or 
by their governing documents must be aggregated to determine whether this 
special rule is available. The proposed regulations state clearly that no infer- 
ence is to be drawn from this safe harbor as to the number of comparables 
otherwise necessary to constitute appropriate data. Fewer than five may be 
ample. 


Contemporaneous Documentation 


In order to satisfy the third prong of the rebuttable presumption test, the 
organization must maintain adequate contemporaneous documentation of 
the approval process. The proposed regulations make it clear that the docu- 
mentation must be contemporaneous with the approval of the transaction — 
for such a decision to be documented concurrently, records must be prepared 
by the next meeting of the board or committee and must be reviewed and 
approved “within a reasonable time period thereafter.”©? After-the-fact doc- 
umentation will not be sufficient to claim the presumption.”” The substance 
of the documentation must also be adequate. The written or electronic 
records of the board or committee approving the transaction must note: (1) 
the terms of the transaction and the date it was approved; (2) the members of 
the board or committee who were present during debate and those who 
voted on it; (3) the comparability data obtained and relied upon and how the 
data was obtained; and (4) any actions taken by a regular member of the 
board or committee who had a conflict of interest. The board or committee 
must record the basis for any determination it then makes that reasonable 
compensation or fair market value is more or less than the range of compara- 
ble data. This last point is helpful. It clearly implies that compensation or 
payments for property that are above or below the documented comparables 
can be reasonable or constitute fair market value if there are clear objective 
reasons for the difference. 


Delegation 


The governing body may delegate responsibility for following the proce- 
dures necessary to give rise to the rebuttable presumption. The delegation 
must specify the procedures to be followed. If the designees do in fact follow 
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the procedures, their actions shall have the same effect as if the board had 
acted itself.” However, if the designees act, but their actions cannot take 
effect absent ratification by the full governing body, then the transaction is 
not treated as having been approved by the designees for purposes of the 
rebuttable presumption.” 


Rebutting the Presumption 


Meeting the three required elements gives the benefit of a presumption, 
but it leaves the IRS with the opportunity to rebut the presumption. The 
proposed regulations state that the IRS may rebut the presumption by “addi- 
tional information showing that the compensation was not reasonable or that 
the transfer was not at fair market value.””? The need to assemble “addi- 
tional” information puts a significant burden on the Service because it re- 
quires the investment of scarce resources in new valuations or appraisals. 
The Association of the Bar of the City of New York has suggested that the 
IRS may rebut the presumption only if a “preponderance of the evidence” 
supports its view. That standard for ultimately resolving the question is im- 
plicit. A presumption cannot logically be overridden by evidence that is 
weaker than the evidence on which the presumption is based. Nevertheless, 
it could be made clearer in the final regulation. 


A more likely problem involves not the standard for rebuttal but the stan- 
dard for establishing the presumption initially. An organization may be rea- 
sonably certain that it has satisfied the first prong with respect to absence of 
conflict of interest, and the third prong with respect to documentation, but 
the proposed regulations appear to give the IRS the capacity to dispute satis- 
faction of the second prong on the grounds that the organization’s compara- 
ble data is not “appropriate.” The proposed regulations indicate that what 
constitutes appropriate data may vary with the knowledge and expertise of 
those reviewing it on behalf of the organization. The legislative history gives 
a list of illustrations of appropriate data, including items like independent 
compensation surveys or actual written offers, but says nothing more about 
what made the data appropriate.’”* The examples included in the proposed 
regulations reflect a concern about using data that is based on a wide variety 
of organizations or too much geographic variation. If there are no standards 
for the quality of the data being used, then the rebuttable presumption can 
become a procedural rubber stamp for avoiding intermediate sanctions. Nev- 
ertheless, the proposed regulations do present a dilemma where comparables 
are in short supply, where the position to be filled is unique or novel, or 
where there is a risk that the IRS may disagree about the appropriateness of 
the data that has been assembled. 
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Timing Is Critical 


One difficulty with the rebuttable presumption as described in the pro- 
posed regulations is determining when a transaction is ripe for approval. The 
proposed regulations specify that the presumption cannot apply until circum- 
stances exist so that reasonableness of compensation can be determined.’”° 
Thus, if a disqualified person is to receive a discretionary bonus of unknown 
amount, the reasonableness of his or her compensation cannot be determined 
— and the three procedural requirements of the presumption cannot be met 
— until the amount of the bonus is known. The exact application of this 
timing rule may be clarified in the final regulations. 


Application to Colleges and Universities 


The advantages stemming from the rebuttable presumption should per- 
suade colleges and universities to adopt practices and procedures that will 
give rise to the presumption. First of all, in order to rebut the presumption, 
the IRS must introduce its own data on reasonable compensation and fair 
market value. Reliable data can be difficult and expensive to assemble; 
therefore, the IRS will likely save its resources to challenge the most suspi- 
cious transactions, preferring not to question those that have been subject to 
a thoughtful review within the organization. Second, the three prongs of the 
rebuttable presumption test — and especially the third requiring documenta- 
tion — are designed to create a clear history that can be readily audited. If 
an agent can access that history quickly and understand the reasons for ap- 
proving the transaction, the audit process can be amicable, swift, and less 
costly. Third, the rebuttable presumption enables institutions to respond me- 
thodically to the uncertainties inherent in intermediate sanctions. 

With the identity of disqualified persons depending in many cases on facts 
and circumstances and the existence of excess benefit transactions depending 
on reasonable compensation and fair market value — elusive standards — it 
is impossible to know every instance where tax may potentially be imposed. 
Once the procedures necessary to invoke the rebuttable presumption become 
a regular part of institutional operations in as many scenarios as possible, the 
institution can efficiently and effectively avoid excess benefit transactions 
without having to perform board-level review of dozens of individual scena- 
rios. Finally, the benefits extend beyond the federal tax consequences. As 
noted above, the elements necessary to establish the rebuttable presumption 
are “best practices” that will also help directors and officers ensure they are 
meeting their fiduciary obligations under state law. 


APPLICATION OF THE SECTION 4958 ExcisE TAXES ON Excess 
BENEFIT TRANSACTIONS 


As discussed in the overview, § 4958 of the Code imposes three separate 
taxes on excess benefit transactions: a first-tier tax paid by the disqualified 
person, a second-tier tax paid by the disqualified person in the case of failure 
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to correct the excess benefit transaction, and a tax paid by certain foundation 
managers. 


First-Tier Tax Paid By Disqualified Persons 


The first-tier tax on an excess benefit transaction is twenty-five percent of 
the excess benefit received. Except in the case of improper revenue-sharing 
arrangements, the excess benefit is the amount by which the value of the 
compensation or other benefits received by the disqualified person exceeds 
the fair market value of the services or property provided by the disqualified 
person. In a case of improper revenue sharing, the proposed regulations 
make the entire amount transferred an excess benefit. The disqualified per- 
son who benefits from the excess benefit transaction must pay the tax. If 
more than one disqualified person receives an excess benefit from a particu- 
lar transaction, each such disqualified person is jointly and severally liable for 
the tax. 


The Second-Tier Tax 


If a first-tier tax is imposed on an excess benefit transaction and the trans- 
action is not corrected within the “taxable period,” the disqualified person 
must pay a second-tier tax equal to 200% of the excess benefit. The taxable 
period begins on the date the transaction occurs and ends when a notice of 
deficiency with respect to the first-tier tax is mailed or when the first-tier tax 
is assessed, whichever is earlier. 


Correction 


Correcting an excess benefit transaction requires undoing the excess bene- 
fit to the extent possible and taking any additional steps necessary to make 
the organization no worse off than it would be if the disqualified person had 
not taken excess benefits. Thus if a disqualified person is to receive a discre- 
tionary bonus of unknown amount, the reasonableness of his or her compen- 
sation cannot be determined — and the three procedural requirements of the 
presumption cannot be met — until the amount of the bonus is known. The 
exact application of this timing rule may be clarified in the final regulations.”° 
Correction can be accomplished by repaying the organization an amount of 
money equal to the excess benefit, as well as any amount needed to compen- 
sate the organization for the loss of the use of the money or other property 
that constituted the excess benefit from the time it was paid to the time of 
correction.’”? Returning property that has been the subject of an excess bene- 
fit transaction will not necessarily achieve correction. For example, if a piece 
of real property is sold to a disqualified person at less than fair market value, 
and the property is then contaminated with toxic waste, returning the prop- 
erty to the organization will make the organization worse off than it would 
have been had it not conducted the excess benefit transaction. 
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As noted above, if an organization and disqualified person enter into a 
contract that provides for a series of payments over time, and one of the early 
payments is determined to constitute an excess benefit transaction, correc- 
tion does not necessarily require termination of the contract. However, the 
terms of the contract may need to be modified to avoid future excess benefit 
transactions.’® 


Abatement of the First-Tier Tax 


Under § 4962, the first-tier tax imposed on the excess benefit transaction 
shall be abated if it can be established to the satisfaction of the Secretary that 


e the excess benefit transaction was due to reasonable cause and not 
to willful neglect; and 


the excess benefit transaction was corrected within sufficient time 
after the mailing of the notice of deficiency with respect to the sec- 
ond tier tax.’? 


Generally, the disqualified person is given ninety days after the mailing of the 
notice of deficiency to complete the correction, as well as any additional time 
that a suit with respect to the second-tier tax is pending in Tax Court, but the 
Secretary has the discretion to give as much additional time as he or she 
determines is reasonable and necessary.*° 


Abatement of Second-Tier Tax 


Under § 4961, the second-tier tax imposed by § 4958 shall be abated if the 
excess benefit transaction is corrected within sufficient time after the mailing 
of the notice of deficiency with respect to the second tier tax. As for the 
abatement of the first-tier tax, generally, the disqualified person is given 
ninety days after the mailing of the notice of deficiency with respect to the 
second-tier tax to complete the correction, as well as any additional time that 
a suit with respect to the second-tier tax is pending in Tax Court, but the 
Secretary has the discretion to give as much additional time as he or she 
determines is reasonable and necessary.®*! 


Tax Paid by Organization Managers 


The statute also imposes a tax, equal to ten percent of the excess benefit, 
on the knowing and willful participation of any organization manager in an 
excess benefit transaction, unless the participation was due to reasonable 
cause. The organization manager must pay the tax. The tax paid by any 
organization manager for a single transaction is limited to $10,000. If more 
than one organization manager knowingly and willfully participates in the 
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excess benefit transaction, all such organization managers are jointly and sev- 
erally liable for the organization manager tax. 


Organization Managers 


The statute provides that organization managers are officers, directors, 
and trustees of an organization, as well as any individuals having similar pow- 
ers or responsibilities. The proposed regulations define an officer as includ- 
ing a person specifically designated as an officer under the organization’s 
articles of incorporation or bylaws and any person who “regularly exercises 
general authority to make administrative or policy decisions on behalf of the 
organization.”*? The proposed regulations specify that independent contrac- 
tors acting solely as attorneys, accountants, and investment managers are not 
officers.*° Further narrowing the concept of organization managers, the pro- 
posed regulations state that anyone whose authority is limited to recom- 
mending particular administrative or policy decisions and who cannot 
implement those recommendations without approval of a superior, is not an 
officer.™ 

In addition, if an organization invokes the rebuttable presumption of rea- 
sonableness described above based on the actions of a committee, all mem- 
bers of the committee that approves the transaction are deemed to be 
organization managers, regardless of whether they are also officers, directors, 
or trustees.®5 


Standard for Imposing Organization Manager Tax 


The tax is imposed only if the manager participates in the transaction 
knowingly, willfully, and without reasonable cause. The proposed regula- 
tions give the following interpretation of what it means to “participate:” 


[P]articipation includes silence or inaction on the part of an organiza- 
tion manager where the manager is under a duty to speak or act, as well 
as any affirmative action by such manager. However, an organization 
manager will not be considered to have participated in an excess benefit 
transaction where the manager has opposed such transaction in a man- 
ner consistent with the fulfillment of the manager’s responsibilities to 
the applicable tax-exempt organization.*° 


The intermediate sanctions regulations adopt the same language.*’ 


The manager’s participation must also be knowing, meaning that the 
manager: 





Prop. Treas. Reg. § 53.4958-3(c)(2), 63 Fed. Reg. 41,498 (1998). 

Prop. Treas. Reg. § 53.4958-3(e)(2), 63 Fed. Reg. 41,499 (1998). 

Prop. Treas. Reg. § 53.4958-1(d)(2)(B)(i), 63 Fed. Reg. 41,496 (1998). 

Prop. Treas. Reg. § 53.4958-1(d)(2)(B)(ii), 63 Fed. Reg. 41,496 (1998). 

Prop. Treas. Reg. § 53.49458-1(d)(3), 63 Fed. Reg. 41,496 (1998). Note that the 
language is the same as used in the private foundation rules under Treas. Reg. 
§ 53.4941(a)-1(b)(2) (1995). 

87. Prop. Treas. Reg. § 53.4958-1(d)(3), 63 Fed. Reg. 41,496 (1998). 
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had actual knowledge of sufficient facts to determine that the trans- 
action would be an excess benefit transaction; 


was aware that the act might violate the federal tax law governing 
excess benefit transactions; and, 


either negligently failed to make reasonable attempts to ascertain 
whether the transaction was an excess benefit transaction or knew 
that the transaction was an excess benefit transaction.** 


The manager’s participation must be willful, meaning it is “voluntary, con- 
scious, and intentional.”*? Participation by an organization manager is not 
willful if the manager does not know that the transaction is an excess benefit 
transaction. 

The manager’s participation also cannot be due to reasonable cause. A 
manager has “reasonable cause” for participation in a transaction if he or she 
has exercised his or her responsibility “with ordinary business care and pru- 
dence.”*° If a manager relies on the advice of legal counsel expressed in a 
reasoned written opinion that a transaction is not an excess benefit transac- 
tion, the manager’s participation ordinarily is not knowing or willful and is 
due to reasonable cause.°! The manager must fully disclose the factual situa- 
tion to legal counsel in order for this rule to apply. This advice of counsel 
rule applies to in-house counsel, as well as to an outside law firm. The same 
advice of counsel safe harbor has existed for years under the self-dealing 
rules of § 4941 and the taxable expenditure rules of § 4945 that apply to pri- 
vate foundations. The IRS and Treasury have specifically solicited comments 
on whether opinions of other qualified experts should have the same effect 
and whether the regulations under the private foundation self-dealing rules 
and taxable expenditure rules should be changed as well to include other 
types of experts. A question has also been raised about whether the safe 
harbor applies if legal counsel provides an opinion based on another opinion 
provided from a valuation expert as to the reasonableness of compensation 


or fair market value of property. There is no clear answer to this question at 
present. 


RELATIONSHIP BETWEEN INTERMEDIATE SANCTIONS AND REVOCATION OF 
Exempt STATUS 


The enactment of § 4958 does not affect the standards for exemption 
under § 501(c)(3) or § 501(c)(4). Organizations must respect the prohibition 
against inurement in order to be described in those sections. Nevertheless, 
the preamble to the proposed regulations addresses how the relationship be- 
tween intermediate sanctions and revocation of tax-exempt status will be 


handled as an enforcement matter. The preamble includes the following 
statement: 





Prop. Treas. Reg. § 53.4958-1(d)(4), 63 Fed. Reg. 41,497 (1998). 
Prop. Treas. Reg. § 53.4958-1(d)(5), 63 Fed. Reg. 41,497 (1998). 
Prop. Treas. Reg. § 53.4958-1(d)(6), 63 Fed. Reg. 41,497 (1998). 
Prop. Treas. Reg. § 53.4958-1(d)(7), 63 Fed. Reg. 41,497 (1998). 
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The IRS intends to exercise its administrative discretion in enforcing 
the requirements of § 4958, § 501(c)(3) and § 501(c)(4) in accordance 
with the direction given in the legislative history. The legislative history 
specifically provides that the IRS may still revoke the tax-exempt status 
of an organization for violating the inurement proscription, with or 
without imposition of § 4958 excise taxes. It further provides that, in 
practice, the excise taxes imposed by § 4958 will be the sole sanction 
imposed in those cases in which the excess benefit does not rise to a 
level where it calls into question whether, on the whole, the organiza- 
tion functions as a charitable or other tax-exempt organization. In de- 
termining whether an excess benefit transaction rises to such a level, 
factors relating to the organization’s general pattern of compliance with 
the requirements of §§ 501(c)(3) or (4) and other applicable Federal 
and State laws will be taken into account. These factors would include 
whether the organization has been involved in repeated excess benefit 
transactions; whether, after concluding that it has been party to an ex- 
cess benefit transaction, the organization has implemented safeguards 
to prevent future recurrences; and whether there was compliance with 
other applicable laws. The IRS intends to publish the factors that it will 
consider in exercising its administrative discretion in guidance issued in 
conjunction with the issuance of final regulations under § 4958.°7 


This enforcement policy is particularly important for large complex institu- 
tions like colleges and universities. Individual instances of wrongdoing may 
occur despite the best policies and practices. The consequences for a college 
or university of losing its tax-exempt status, especially if it has been a conduit 
borrower of tax-exempt bonds, can be devastating. The effects are felt not 
only by the institution, but also more importantly by its many constituencies, 
ranging from students to faculty to other employees to alumni to surrounding 
economically dependent communities. Allowing intermediate sanctions to 
serve as the sole penalty where an institution has acknowledged that im- 
proper actions took place and has taken steps to prevent any further abuse of 
its resources protects the public interest and the institution’s primary constit- 
uencies. It also enables the IRS to engage in rigorous enforcement against 
abusive practices without impeding the accomplishment of charitable and ed- 
ucational purposes. 


A FEw PROCEDURAL ISSUES 


Statute of Limitations 


If an organization discloses an item in its annual information return (Form 
990) sufficient to put the IRS on notice of the existence and nature of the 
item, the three-year limit on assessment and collection will run from the due 
date for the return. If the item is not adequately disclosed, there will be a six- 
year limitation on assessment and collection running from the due date for 





92. Prop. Treas. Reg. § 53.4958, 63 Fed. Reg. 41,488 (1998). 
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the return.?* These rules for limitations apply even though the return is filed 
by the organization and not by the disqualified person who would be liable 
for the § 4958 tax.” 


Challenging a Section 4958 Tax in Tax Court 


A disqualified person may challenge the imposition of a § 4958 tax in Tax 
Court.?> The taxpayer generally has ninety days after the issuance of a notice 
of deficiency to file a petition in Tax Court. However, that period may be 
extended if the Service has granted additional time for correction.”° 


Refund Claims 


The disqualified person has three years from the time the relevant return 
is filed paying the § 4958 tax (Form 4720) to claim a refund. Payment of the 
first-tier tax shall be enough for the taxpayer to bring a refund claim and 
maintain an action with respect to the second-tier tax as well.?’ 


CONCLUSION 


The proposed regulations have given a much more detailed picture of how 
the intermediate sanctions rules drafted by Congress will actually penalize 
abusive transactions. The proposed regulations have also shown more clearly 
how the existence of intermediate sanctions can affect the regular operations 
of tax-exempt organizations, especially large institutions like colleges and 
universities. However, as the comments that have been submitted to date 
show, various points are in need of further clarification or revision if the rules 
are to serve properly as a deterrent to abusive activity and not as a burden on 
responsible behavior. 

Equipped with the guidance now available, colleges, universities, and 
other covered exempt organizations would be well advised to take several 
steps to minimize their exposure to intermediate sanctions. As a preliminary 
measure, organizations should attempt to identify all their disqualified per- 
sons. In some cases, the list may have two groups: those who are definitely 
disqualified persons; and those who could be under the facts and circum- 
stances test. Even if there is some uncertainty, making the effort to identify 
those likely to be disqualified persons will help the institution to be appropri- 
ately cautious. 





93. Treas. Reg. § 301.6501(e)-1(c)(3)(ii) (1982) (as it would be amended by the pro- 
posed intermediate sanctions regulations). 

94. Treas. Reg. § 301.6501(n)-1(a) (1982) (as it would be amended by the proposed 
intermediate sanctions regulations). 

95. I.R.C. § 6213(a) (1998). The tax imposed by § 4958 is a tax imposed under chap- 
ter 42 and, therefore, is within the scope of this section. 

96. Treas. Reg. § 301.6213-1(e) (1995) (as it would be amended by the proposed inter- 
mediate sanctions regulations). 

97. Treas. Reg. § 301.7422-1(b) (1995) (as it would be amended by the proposed inter- 
mediate sanctions regulations). 
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Institutions will also want to review their policies and procedures for en- 
tering into compensation arrangements and large property transactions to en- 
sure the transactions are being reviewed with the appropriate level of care. 
Small organizations with only a few disqualified persons and infrequent 
transactions with them may be able to subject each of these transactions to 
board review and documentation. Larger organizations, such as universities 
or hospitals, probably will be able to give board approval to only the most 
significant transactions and compensation for the highest ranking officers. 
They will need to delegate responsibility for reviewing most transactions to 
other committees, subject to procedures that meet the requirements for the 
rebuttable presumption. 

All affected organizations will need to review and regularize their record- 
keeping practices. The proposed regulations place a premium on mainte- 
nance of careful records documenting board consideration — or considera- 
tion by the board’s designees — of transactions between the organization and 
its disqualified persons. In some cases, contemporaneous records evidencing 
board consideration and a deliberate decision concerning a transaction may 
make the difference between a transaction the IRS chooses to respect and 
one it challenges. Records showing that payments and benefits are clearly 
being provided in exchange for services, including tax information returns, 
are also critical. 

Further, organizations must regularly update and review appropriate com- 
parability data for compensation arrangements with disqualified persons. 
The required thoroughness and sophistication of the data will vary. A large 
university or hospital likely will need access to a large sophisticated database, 
perhaps a proprietary one maintained by a compensation consultant and per- 
haps one generated cooperatively by higher education institutions. In con- 
trast, a smaller organization paying a modest salary to its executive director 
may be able to rely on published information or data gathered from a few 
neighboring organizations. 

In sum, the implementation of intermediate sanctions will force covered 
organizations to review the practices and procedures they follow when 
spending their resources. A new premium has been placed on having sound 
policies that help the organization protect its assets and ensure they are used 
wisely and exclusively in furtherance of charitable purposes. 
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REVIEW OF ALAN CHARLES Kors’ & 
HARVEY A. SILVERGLATE’S 
THE SHADOW UNIVERSITY 


JONATHAN R. ALGER* 


In recent years, the battle over “political correctness” in higher education 
has sometimes led universities to pursue misguided efforts to suppress offen- 
sive ideas and expression by students and faculty members. Some of these 
incidents, such as the infamous “water buffalo” episode at the University of 
Pennsylvania (“Penn”), have caused simmering campus tensions to boil over 
and led to unflattering national media attention for the institutions con- 
cerned. As a lawyer who works on academic freedom issues on a regular 
basis and who hears these stories from a variety of perspectives, I looked 
forward to reading Alan Charles Kors’ and Harvey A. Silverglate’s The 
Shadow University,! which claims to provide a refreshingly candid exposé of 
threats to free speech in the academy. Indeed, Kors and Silverglate ably 
chronicle a number of these incidents, often with an insider’s perspective, 
leading off with the “water buffalo” story as a case study of how universities 
handle (or mishandle, as the authors would argue) expression which some 
members of the campus community find racially or sexually offensive. Their 
purported focus on academic freedom and free expression eventually gives 
way, however, to a more general attack on campus diversity and multicul- 
turalism. The book is far better at describing problems than at offering con- 
structive solutions for colleges and universities struggling to navigate the 
minefields of civil liberties and civil rights in a constantly evolving, increas- 
ingly diverse environment. 

The book begins with a historical overview of First Amendment law as it 
relates to student and faculty speech in higher education, laced with vivid 
examples of assaults on free speech and expression. In subsequent chapters, 
the authors target their criticism at diversity and multiculturalism initiatives, 
arguing that the impact of many such programs is to encourage a form of 
intolerant, repressive “groupthink” which undermines individualism and pri- 
vate conscience. They go on to document the woeful lack of true due process 
at many institutions in response to claims of harassment or other forms of 
discrimination. Finally, they conclude with suggestions for unmasking these 
dark secrets of The Shadow University with “sunshine,” including a heavy 
reliance on litigation as a weapon against the excesses of overzealous, “politi- 
cally correct” university officials. 





* Jonathan R. Alger is Counsel at the American Association of University Professors 
in Washington, DC. He formerly served as a senior attorney-advisor at the U.S. 
Department of Education’s Office for Civil Rights. 

1. ALAN C. Kors & Harvey A. SILVERGLATE, THE SHADOW UNIVERsITY (1998) 
(hereinafter Kors & SILVERGLATE). 


901 





902 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 25, No. 4 


The opening chapter provides a detailed insider’s account of the “water 
buffalo” affair at Penn, which mushroomed from a brief, inconsequential ex- 
change among students one night in 1993 into a national example of “polit- 
ical correctness” run amok at one of our nation’s elite institutions of higher 
education. Co-author Alan Kors is a history professor at Penn who advised 
Eden Jacobowitz, the young man who shouted “Shut up, you water buffalo!” 
at some black sorority members who were singing outside the windows of his 
high-rise dormitory apartment. Harvey Silverglate is a civil rights attorney in 
Boston, and like Kors, is a civil libertarian with university teaching experi- 
ence. The authors use their personal experience to reveal university bureau- 
cracy at its worst, describing how one student’s single, spur-of-the-moment 
comment made in frustration served as the genesis for a seemingly intermina- 
ble series of meetings, hearings, and debates about the hidden meaning and 
possible racial connotations of the phrase “water buffalo.” 


This type of probing linguistic analysis might be a useful academic exercise 
in an appropriate class on etymology, but the authors point out that it should 
never have served as the basis for extended debates at hearings applying uni- 
versity policies under which a student could be disciplined for mere expres- 
sion. Readers are reminded that First Amendment rights do not apply at a 
private university such as Penn, and that protections for academic freedom 
and free expression on campus are largely dependent upon university policies 
as reflected in faculty and student handbooks.” Many of these policies en- 
dorse the concept of academic freedom as defined in the American Associa- 
tion of University Professors’ 1940 Statement of Principles on Academic 
Freedom and Tenure, which declares that “[a]cademic freedom in its teach- 
ing aspect is fundamental for the protection of the rights of the teacher in 
teaching and of the student to freedom in learning.”* Under the law, how- 
ever, universities over the years have also asserted a right to “institutional 
academic freedom” or autonomy to guard educational decisions and institu- 
tional governance from forces external to the academy.° As Kors and Silver- 
glate point out: 


The university’s freedom from state interference in its academic gov- 
ernance, and the professor’s and student’s individual freedom from 
both state and university administrative interference, should work to- 
gether to give teachers and students not one, but two layers of protec- 
tion. However, when a university infringes the academic freedom of its 
students and faculty, and when it then uses the shield of institutional 
academic freedom, and of First and Fifth Amendment rights, to defend 
itself against judicial review of the university’s own infringements, these 
rights clash with rather than complement each other.® 





2. See generally id. at 50-66. 

3. 1940 Statement of Principles on Academic Freedom and Tenure, 76 ACADEME: 
BULLETIN OF THE AAUP 37-41 (May/June 1990). 

4. Id. at 37. 

5. Kors & SILVERGLATE, supra note 1, at 62-65. 

6. Id. at 63. 
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Kors and Silverglate are at their most convincing in illustrating the dangers 
to individual freedom posed by these conflicts between universities and 
members of their internal constituencies. They provide numerous examples 
of college speech codes containing expansive definitions of harassment,’ and 
expose the unfettered authority wielded by university administrators under 
such policies to regulate expression that might offend some members of the 
university community. These codes continue to exist in part because “[t]o 
this day, the U.S. Supreme Court has not resolved a direct conflict between 
assertions of individual versus institutional academic freedom, just as it has 
not yet decided a case where a campus speech code has been challenged 
under the First Amendment.” 

As Kors and Silverglate acknowledge, many of the most troubling code 
provisions are grounded in the evolving law of harassment as a form of dis- 
crimination, particularly in the rather elusive definition of a “hostile environ- 
ment” on the basis of race or sex.? They dismiss the “hostile environment 
standard” articulated by the United States Equal Employment Opportunity 
Commission (EEOC) as a workplace concept with no legal bearing in the 
academic context.'!° Laws against sex and race discrimination apply to faculty 
and students in higher education, however, and federal law enforcement au- 
thorities have interpreted these laws to include the hostile environment stan- 
dard.'! So what is a university to do, especially a public institution subject 
both to federal civil rights laws and the First Amendment? Kors and Silver- 
glate argue that colleges and universities are not required to enact speech 
codes under federal law. They are of course correct in this observation,'? but 
they fail to articulate a principled way to balance the rights of free speech 
and freedom from discrimination so as to take into account the possibility of 
hostile environment harassment. The short shrift given by Kors and Silver- 
glate to the breadth and depth of race and sex discrimination in higher educa- 
tion—i.e., the very forces that led to the passage of the civil rights laws in the 
first place—is one of the central weaknesses of their analysis. 

Although it has not ruled definitively on a college or university harass- 
ment policy, the Supreme Court has provided some guidance for institutions 





7. See id. at 82-96. 
8. Id. at 65. 
9. See id. at 67-96. 
10. Jd. at 89. 


11. See, e.g., Sexual Harassment Guidance: Harassment of Students by School Em- 
ployees, Other Students, or Third Parties, 62 Fed. Reg. 12034 (1997) (recognizing sexual 
harassment, including the creation of a hostile environment, as a form of sex discrimination 
under Title IX of the Education Amendments of 1972) (hereinafter “Sexual Harassment 
Guidance”); Racial Incidents and Harassment Against Students at Educational Institutions: 
Investigative Guidance, 59 Fed. Reg. 11448 (1994) (providing similar guidance on racial 
harassment as a form of race discrimination under Title VI of the Civil Rights Act of 1964) 
(hereinafter “Racial Harassment Guidance’). 

12. See Sexual Harassment Guidance, supra note 11, at 12045 (noting that “Title IX is 
intended to protect students from sex discrimination, not to regulate the content of 
speech”); Racial Harassment Guidance, supra note 11, at 11448 n.1 (acknowledging the 
same distinction under Title VI with regard to race discrimination). 
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struggling with this balancing act. The Court has indicated that prohibitions 
should be directed at the conduct of discrimination, rather than the content 
of speech.'* Discrimination may include verbal as well as physical conduct, 
however, if such conduct limits or interferes with terms and conditions of 
employment or protected educational benefits. In a recent decision on sex- 
ual harassment in the employment context, Justice Scalia wrote for the Court 
that the prohibition of harassment on the basis of sex “forbids only behavior 
so objectively offensive as to alter the ‘conditions’ of the victim’s employ- 
ment,” and that courts and juries can decide cases using “[c]ommon sense, 
and an appropriate sensitivity to social context.”!4 


As distinguished from other workplace settings, “an appropriate sensitiv- 
ity to the social context” in higher education includes a recognition of the 
need for academic freedom and free speech as fundamental to the educa- 
tional mission and the robust exchange of ideas on college and university 
campuses.'° In other words, protection for free expression on campus—even 
speech which might be controversial or offensive to some students or other 
listeners—is fully consistent with the civil rights laws because it recognizes 
academic freedom as one of the core educational benefits and values under- 
pinning the academy.'° Thus Kors and Silverglate present a false dichotomy: 
college anti-harassment policies can prohibit discriminatory conduct—includ- 
ing conduct that creates a racially or sexually hostile environment—while ex- 
plicitly embracing rights of free speech for faculty and students. 


Political correctness is ridiculed repeatedly by Kors and Silverglate in ex- 
amples of attempted campus censorship by so-called liberals. For example, 
the well-known cases of Professor Cohen at San Bernardino Valley College, 
and Professor Silva at the University of New Hampshire, both involving dis- 
cipline of a faculty member for his alleged use of sexually provocative lan- 
guage or examples in class, are recounted in the chapter on faculty speech,!” 
along with a number of other cases familiar to higher education lawyers. 
Although Kors and Silverglate include an occasional mention of attempted 
suppression from a conservative perspective (e.g., the case of Professor Jef- 
fries at City College of New York),!* the vast majority of their examples of 
attacks on free speech arise from the cultural Left. The reason is simple: 
they identify the drive for speech codes and corresponding disciplinary struc- 





13. See R.A.V. v. City of St. Paul, Minnesota, 505 U.S. 377 (1992). 

14. Oncale v. Sundowner Offshore Services, Inc., 523 U.S. 75, 81, 82 (1998). 

15. See, e.g., On Freedom of Expression and Campus Speech Codes, 78 ACADEME: 
BULLETIN OF THE AAUP 30-31 (July/August 1992) (“Free speech is not simply an aspect of 
the educational enterprise to be weighted against other desirable ends. It is the very pre- 
condition of the academic enterprise itself.”). Id. at 31. 

16. See Arthur L. Coleman & Jonathan R. Alger, Beyond Speech Codes: Harmoniz- 
ing Rights of Free Speech and Freedom from Discrimination on University Campuses, 23 
J.C. & U.L. 91 (1996) (discussing how educational institutions can comply with their obli- 
gations under federal civil rights statutes as well as the First Amendment). 

17. Kors & SILVERGLATE, supra note 1, at 115-21. 

18. Jd. at 133-35. 
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tures with the Left, and view this movement as the greatest threat to free 
speech on campus today.!? 


According to Kors and Silverglate, “[t]he contemporary movement that 
seeks to restrict liberty on campus arose specifically in the provocative work 
of the late Marxist political and social philosopher Herbert Marcuse.””° In a 
chapter titled “Marcuse’s Revenge,” the authors describe Marcuse’s belief in 
the need for limitations on tolerance for expression favoring the repressive 
status quo in order to provide justice for the less powerful segments of soci- 
ety.2! They go on to criticize contemporary Left scholars such as Richard 
Delgado, Charles R. Lawrence III, Mari Matsuda, Catherine MacKinnon, 
and Stanley Fish, all of whom allegedly apply Marcuse’s double standards to 
race and gender bias issues. 


Whether or not the reader accepts the authors’ heavy reliance on Marcuse 
as the source of so much modern-day mischief on campus, their emphasis on 
the dangers of speech codes ignores a much wider array of threats to free 
speech in the academy today. In fact, some of these threats arguably have a 
far greater impact on campuses than do vague, often unenforced definitions 
of harassment. Whereas liberal forces have pushed for strong anti-harass- 
ment policies, conservative forces both in and outside the academy have 
pushed for restrictions on the Internet and other cutting-edge forms of com-- 
munication, research involving human genes and embryos, or on academic 
freedom for students or faculty members at religiously-affiliated institutions. 
The increasing influence of corporations and “bottom-line” corporate models 
on universities, reflected in corporate sponsorship of research, distance learn- 
ing, increasing use of part-time and non-tenure-track faculty members, post- 
tenure review, and decision-making structures premised on top-down effi- 
ciency rather than shared governance, all pose significant dilemmas for de- 
fenders of academic freedom in higher education. These looming challenges 
represent profound potential long-term changes in the structure of higher 
education as we enter the next millennium. Recognition of the role of these 
issues with regard to free expression would have broadened and enriched the 
discussion in The Shadow University, and highlighted threats from outside as 
well as inside the academy. 


Moreover, even without a definitive Supreme Court ruling on the subject, 
recent experience would suggest that many higher education officials have 
become wary of speech codes. At the University of Wisconsin, for exam- 
ple—site of one of the most prominent and successful legal challenges to an 
early student hate speech code?*—the faculty recently voted to amend its 





19. Id. at 67. 

20. Id. at 68. 

21. Id. at 67-71. 

22. UWM Post, Inc. v. Board of Regents of Univ. of Wis. Sys., 774 F. Supp. 1163 
(E.D. Wis. 1991) (striking down university policy prohibiting expression that intentionally 
“demean[ed] the race, sex, religion, color, creed, disability, sexual orientation, national 
origin, ancestry or age” of the individual addressed). Jd. at 1165. 
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faculty speech policy so as to give explicit protection to classroom speech.*? 
In its recently issued policy guidance on sexual harassment of students, the 
United States Department of Education’s Office for Civil Rights stated that 
“OCR recognizes that the offensiveness of particular expression as perceived 
by some students, standing alone, is not a legally sufficient basis to establish a 
sexually hostile environment under Title IX,” and even provided examples of 
sexually offensive classroom speech that would not constitute harassment.”* 
At best, therefore, Kors’ and Silverglate’s focus on speech codes conveys only 
a small part of the blurry overall picture for free speech on our nation’s 
campuses. 


The authors’ own political agenda, or at least their view of the political 
agendas of others in higher education, becomes even more clear in chapters 
purporting to describe assaults on individualism. Kors and Silverglate are 
eager to point out evidence of discrimination against groups such as con- 
servative Christians, but do so without mentioning incidents of racism di- 
rected at African-American or Native American students on campus, for 
example. They dismiss campus diversity and multiculturalism efforts as dog- 
matic, fraudulent and intolerant while ignoring the long history of discrimina- 
tion and exclusion in higher education from which thes> initiatives arose in 
the first place.*° The excesses of race-conscious programs, including affirma- 
tive action programs in areas such as student admissions and faculty hiring, 
have recently been subjected to rigorous political, social and legal review, 
leading to public outcry as well as to litigation.”° In this difficult legal land- 
scape, colleges and universities are now attempting to figure out ways to 
overcome decades of segregation and underrepresentation of minority 
groups within increasingly tight legal parameters. 

Turning from speech codes and anti-harassment policies to the complaint 
investigations and grievance procedures used to enforce such policies, Kors 
and Silverglate lament that college and university campuses are virtually the 
only place in the United States “where kangaroo courts and Star Chambers 
are the rule rather than the exception.”?’? Although this claim may be exag- 
gerated for dramatic effect, the authors provide ample evidence of a variety 
of ways in which internal university procedures deviate from legal standards 
of due process and create a climate in which arbitrary and capricious deci- 
sions thrive. Kors and Silverglate compare procedures from a representative 
cross section of public and private institutions to the standards of due process 
used in civil and criminal courts, and find the campus procedures to be se- 
verely deficient in areas such as the openness of the proceedings, rights of 





23. Robin Wilson, Wisconsin Scales Back Its Faculty Speech Code, CHRON. OF 
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26. See, e.g., Hopwood v. Texas, 78 F.3d 932 (Sth Cir.) reh’g en banc denied, 84 F.3d 
720 (Sth Cir.), cert. denied, 116 S.Ct. 2580 (1996), remanded for further proceedings (chal- 
lenging the University of Texas Law School admissions program which initially involved 
different tracks for minority and non-minority applicants). 
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parties to legal or other representation, opportunities for meaningful appeals, 
and the ability to call or question witnesses.78 

Once again, however, they fall short in offering concrete, workable solu- 
tions to the serious problems they have identified. It is easy enough to call 
upon colleges and universities to be just and fair, but wholesale adoption of 
courtroom procedures and evidentiary rules is not necessarily an appropriate 
or desirable means to that laudable end. The popular fascination in Ameri- 
can culture with lawsuits as an answer to every problem notwithstanding, liti- 
gation is unquestionably time-consuming, expensive, and burdensome. 
Procedures which are flexible enough to allow for informal resolutions when 
possible, while protecting the rights of all parties involved, are most likely to 
lead to fair, timely, and resource-preserving outcomes. Moreover, the legiti- 
macy of such procedures can be enhanced if they reflect and reinforce princi- 
ples central to higher education such as shared governance and peer review. 

Ultimately, however, Kors and Silverglate express deep cynicism and mis- 
trust in the ability of faculty members, administrators, and other higher edu- 
cation leaders to protect individuals’ liberty and academic freedom, 
preferring to put their faith in the ability of undergraduate students to serve 
as the guarantors of liberty on campus: 


At our nation’s universities today, the great potential allies of liberty, 
equal justice under law, and the dignity of the free and responsible indi- 
vidual are not careerist administrators seeking quiet on their watch; nor 
craven, intimidated faculties that gave up years ago on their responsibil- 
ity to preserve free institutions; nor indifferent trustees who feel civic by 
serving without any regard for deeper fiduciary obligation; nor parents 
who invest in a degree rather than in a critical education; nor uncom- 
prehending alumni who often celebrate a golden age that never was. 
Rather, the great potential allies of liberty on our campuses are the 
undergraduates themselves, who at last are beginning to understand 
their bondage to social engineering, indoctrination, censorship, and 
double standards. The great cause at American universities should be 
nothing less than the emancipation of students from the partisan and 
authoritarian regimes under which they live.?? 


This blind trust in undergraduates may have a superficial democratic appeal, 
but it does little to address threats to the academic freedom rights of faculty 
members, and it ignores the lack of experience which many undergraduates 
have with regard to genuinely open and tolerant environments. Indeed, 
many incidents of suppression of expression—such as the confiscation of 
campus newspapers—originate from the students themselves. Kors and 
Silverglate embrace the threat of litigation when necessary as a weapon for 
students opposing threats to free expression, but the time and expense in- 
volved make litigation an unlikely avenue for effective relief in most 
circumstances. 





28. Id. at 280-87. 
29. Id. at 370. 
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The book concludes with a call to “[Il]et the sunlight in,”° and its own 
contribution to casting light upon the dark underside of haphazardly written 
and enforced university policies and procedures is its greatest asset. Where 
Kors and Silverglate see lots of black and white on campus, however, tending 
to portray issues involving free expression in stark terms of good and evil, the 
light may reveal many nuanced shades of gray in complex issues in which 
universities must strive to protect rights of free expression and freedom from 
discrimination in keeping with their educational mission. The light is unlikely 
to come from forces outside the academy (such as state legislators or the 
general public), which lack patience and sympathy for the robust exchange of 
ideas in a corporate culture dominated by talk of efficiency and the bottom 
line. Students should not and need not be alone in this heroic endeavor, 
however. Each generation must fight its own battles and learn the impor- 
tance of liberty for itself, but vigilance in defense of academic freedom and 
free expression must be a priority and responsibility for everyone involved in 
the enterprise of higher education if colleges and universities are to inculcate 
lifelong habits of critical thinking. 





30. Id. at 373. 
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At the risk of great oversimplification, I would like to suggest that there 
are three kinds of deans of Liberal Arts colleges within state universities. 
First, there is the true “organization man” or woman who follows the direc- 
tion of the wind and the will of her/his superiors, “knows her/his place,” and 
“gets along.” Second, the authoritative, opinionated dean is bright and inno- 
vative, not reluctant to push the system, and has a great deal of self-confi- 
dence. This dean usually implements some changes, particularly early in her/ 
his tenure in the position, but loses favor with central administration as well 
as significant numbers of faculty constituents. She/he then moves on, often 
to a position as provost, while many return to full-time faculty status. These 
deans usually do well in their job interviews and captivate the imagination 
and enthusiasm of the faculty. Their ready answers and solutions look attrac- 
tive to search committees. Third, there is the dean who has change on her/his 
agenda but brings people along more gradually and builds consensus from 
below, yet knows when to move forward, when to pause and consolidate 
gains, and is bold enough to find opportunities to continue to move ahead. 

Annette Kolodny, an activist, feminist scholar with a Ph.D. in English 
from the University of California at Berkeley, served as Dean of Humanities 
at the University of Arizona for five years (1988-1993) and wrote Failing the 
Future’ to stimulate constructive action primarily, but not solely, within 
higher education to meet the needs and demands of a new millenium. Ko- 
lodny is a dean who is probably a melding of the last two types, and as such, 
did much good at the University of Arizona but could not endure partly be- 
cause of disenchantment with the system, partly for health reasons, and 
partly because her initial intent was to serve for no more than five years. 

This book exists at two levels. First, it is the highly personal expression of 
dismay, disillusionment, even anger with respect to higher education, or more 
precisely, the system in operation at high profile public research institutions. 
As such, most readers will now and then find themselves wanting to argue 
with Kolodny and take exception to some sweeping statements and general- 
izations that will not ring true with everyone’s experience. Although every- 
one should write from his or her own experience, Kolodny’s disenchantment 
with the way things work in a public research university undercuts and weak- 





* Ronald L. Johnstone is the Dean of College of Sciences and Humanities at Ball 
State University. 
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ens the second level at which the book communicates, that is a specification 
of areas and aspects of higher education that need attention, possibly reform. 
In this regard, the author details a solid list of problems/issues with which 
higher education must contend and resolve if it is to flourish into the future. 
While one might want to argue here and there with respect to those identi- 
fied issues, her list is perceptive and many of her suggestions are worth 
implementing. 

The author knowingly wrote the book with two levels. This is evident be- 
cause Kolodny begins her book with “A Personal Preface: Reflections on 
Five Years in a Dean’s Office.” She is forthright about her agenda and talks 
about her debilitating illness that progressed during her five years at the Uni- 
versity of Arizona and how this made her deanship more of a struggle than it 
would have been for most other deans. In deciding to “tough it out” alone 
without confiding in her fellow deans and the senior administrators until mid- 
way through her deanship, she probably made her burden heavier. 

But it must not be forgotten that Kolodny became Dean of the College of 
Humanities at Arizona at a difficult time. In 1988, many state universities 
had to endure reductions in budgets and personnel that cut deeply into what 
universities were about and curtailed plans for the future. But Arizona had 
another problem. Mid-way through her deanship, the television new- 
sprogram 60 Minutes chose to use the University of Arizona as its case study 
in illustrating the “evils” of the tenure system. Kolodny devotes an entire 
chapter to this experience. She exposes biased reporting, editing, and many 
preconceived conclusions by the media, but with little permanent damage to 
the University of Arizona or institutions of higher education. Nevertheless, 
the energies and attention of university leadership were diverted from core 
issues for a time. 

The bulk of Kolodny’s book is devoted to the challenges, many of which 
overlap issues that Kolodny confronted and dealt with successfully, that face 
higher education at the turn of a millenium. For example, she stimulated 
faculty to explicate the tenure and promotion process with greater clarity and 
equity across departments; she confronted the problem of anti-feminist intel- 
lectual harassment; she encouraged a more family-friendly campus and 
championed diversity as a value to be both taught and experienced. She de- 
votes a chapter to each of these topics and concludes her discussion of those 
issues in chapter seven by “setting an agenda for change.” 

This is a book about higher education, to be sure, but higher education in 
a societal context of desperate needs for community among people who are 
more interdependent than they realize and care to admit. In addition, 
“[s]ocial justice is not the enemy of economic growth, but rather its engine,”? 
and “full employment at decent wages must be valued as a far greater social 
benefit than the lowest prices for consumers or the highest dividends for 
stockholders.”* She debunks widely held myths and misinformation about 
escalating college costs and the replacement of traditional core subjects with 





2. Id. at 38. 
3. Id. 





1999] BOOK REVIEW 911 


radical new curricula that deflate the accomplishments of western civiliza- 
tion. She points out that “the rising costs of higher education derive not from 
waste or poor management, and certainly not from inflated faculty salaries, 
but from the many demands we have placed on higher education and the 
consequences of recent diminished public funding.” 

Kolodny placed almost as much emphasis on the need for reform in K-12 
education as higher education. In her final chapter, she states her belief that 
immediate action is needed in all four of her reform initiatives not only for 
higher education, but also preschool, elementary, and secondary segments of 
the educational process. Those initiatives focus on equalizing funding across 
school districts, upgrading the level of care and learning at the preschool 
level, assessing more carefully the great number of educational experiments 
that have been launched during the last twenty years, and connecting with 
public school teachers concerning new knowledge about the most effective 
teaching methods. Kolodny says she “realized that [she] couldn’t end a book 


on higher education without some consideration on the education that comes 
before.”> 


Kolodny is a product of her experience and in many ways she has been 
unlucky. She writes about her own denial of tenure and promotion at the 
University of New Hampshire where she felt forced to file a Title VII dis- 
crimination suit against the university. After five years of negotiating, the 
university decided to settle that issue out of court.© Later, when she decided 
to try to be a dean (for the reason that I believe should be the motivation of 
all those who aspire to become deans) she became disheartened. In her 
words, “[w]ith characteristic chutzpah, I was sure I could do better.”’ Yet, 
“[t]o my dismay, I learned how easily academic culture divides into the ‘us’ 
and ‘them’ of faculty and administration.”® 

While that division between faculty and administration will always exist, 
the width of the gap varies. Also, the difficulties in bridging the gap can be 
exacerbated by events such as Kolodny encountered, i.e., legislative funding 
cuts, declining enrollment, an “attack” by an external media source such as 
60 Minutes, and frequent turnover of presidents and provosts. Those devel- 
opments, coupled with the progression of her autoimmune disease, rheuma- 
toid arthritis, constituted her lack of luck. 

But it is not always so. At the very least, central administration of the 
institution can be enlightened, insightful, and committed to equity, compas- 
sion, and integrity. I have seen and experienced it. Further, as Kolodny her- 
self reflects on her five year journey as dean, she can recite a significant list of 
accomplishments: an enlightened new college procedure document for pro- 
motion and tenure, better recognition of the value of cutting edge or unfamil- 
iar areas of scholarship, improvement of intra-college communication 





Id. at 47. 
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through retreats and the formation of committees with agendas of substance, 
the establishment of “21st Century Curriculum Development Grants” to en- 
courage assessment and change, more inclusive distribution of faculty re- 
search grants through a blind submission evaluation process, significant 
improvement in the hiring of women and minorities, and curricular reforms. 

There are two faults with the book I should mention. First, Kolodny over- 
estimates the potential positive impact of faculty Collective Bargaining on 
improving the degree of shared governance and decision making within the 
university. Rather, I believe that the relationships of a faculty union with the 
administration, the trustees, and the faculty that opt not to affiliate with the 
union reinforce the “us/them” dichotomy that Kolodny decries throughout 
the book. I say that without enmity toward either side but as a long time 
participant in the higher education Collective Bargaining interaction process, 
first as a union member and faculty union president, and then as a dean of 
Arts and Sciences. 

The other fault, buried in an otherwise fine document detailing a fair and 
open promotion and tenure process that Kolodny helped create at Arizona 
(included in Appendix A of the book), is once again based on my personal 
opinion. This opinion is derived from various experiences in making promo- 
tion and tenure decisions representing both faculty and administrative per- 
spectives. I found it curious that the department head appoints members of 
personnel committees within the departments at Arizona, and that the Dean 
appoints members of the College Committee. This is curious in light of the 
author’s emphasis on the importance of faculty involvement in decision mak- 
ing. To be sure, these are faculty committees; but committees not chosen by 
the faculty. There remains a top-down flavor in the Arizona system. There 
are two alternatives that wiil reduce the perception by faculty that such per- 
sonnel committees will simply reflect the wishes and judgments of those 
deans and department heads who appointed them. Those personnel commit- 
tees could be elected by faculty in each department; or, in the college-wide 
committee, half could be elected by the college faculty and half appointed by 
the dean in large part to provide appropriate balance with respect to gender, 
ethnicity, departmental representation, and any other criteria seen as impor- 
tant within the college. Such a yield to a democratic process would help con- 
vince faculty that they truly share in governance with Administration. 

In closing, I would like to give Annette Kolodny the final word: 


[T”he twenty-first century will force us to reexamine how higher educa- 
tion can help to sustain a democracy when its citizenry is becoming 
more and more ethnically, culturally, and racially diverse with very 
passing year. The twenty-first century will also find us asking how col- 
leges and universities can better educate citizens to protect a democracy 
with a strong Bill of Rights, a tradition of civil liberties, and a relatively 
recent commitment to women’s equality and to civil rights for all—a 
democracy, however, that must survive in a global economy where such 
values are not universally shared. And in lieu of sustaining higher edu- 
cation as essentially a tool for “complementing democracy,” the ur- 
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gency in the year 2000 will be to determine how higher education can 
help to eliminate the increasingly destructive extremes of wealth and 
poverty that threaten democracy at its very core.° 








9. Id. at 255. 
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